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The general utility of that study, which it is my office to 
recommend, appears to lie less in the mastery of detail than 
in the grasp of certain pervading facts or principles. In 
other words, Roman Law is, to the majority of students, 
principally valuable from its connexion with Jurisprudence. 
On the latter subject we have, in England, an extremely 
original and powerful work, recognizing, on the one hand, 
(though not with sufficient clearness of reference,) the bearing, 
upon that subject, of Roman Law; criticizing, on the other, 
with perhaps more severity than justice, the contributions to 
the same subject by our own institutional writer, Blackstone. 
I need not say that I refer to Austin's. Jurisprudence. The 
circumstances, under which his work has come to us, need 
but mention, to remove from those, who venture some- 
times to criticize his dicta, the remotest suspicion of any 
disrespect to so great a name. For those circumstances fully 
explain that peculiar character of Austin's lectures which 
leads, in some cases, to a mode of studying them, useless if 
not prejudicial, and the last that their author would have 
wished. He himself was unfortunately obliged, after a very 
c. b 



VI INTRODUCTION. 

short time, to relinquish the chair in which he did such 
devoted service — service, now ftdly appreciated, hut too late. 
With disappointed hopes, and in hroken health, he shrank 
from essaying anew work which he considered a failure, and 
in particular from preparing for publication the materials of 
his past lectures. Hence, in spite of the rare ability of his 
widow and editor, the works of Austin necessarily come to us 
in a brief incomplete form, and present an appearance of 
dogmatism very alien to the humility of the real genius that 
produced them. This form appears to have blinded many 
students of Austin, to the spirit. I find him 'got up' like an 
analysis, and with as little good to the getter up as ever 
accrues from any analysis: his somewhat abrupt dicta are 
alleged — almost (like Coke's reports) without citation of the 
name of their author — as final truth beyond the region of 
discussion: his terminology confronts us in capitals, like the 
laws of the Twelve Tables. Such a servile following would 
not have been by any means to the taste of this eminently 
fair-minded man, who above all things courted close exami- 
nation. Least of all would he have tolerated an acquaintance 
with the once popular jurist, whom he subjected to such 
unsparing criticism; formed, as it now too often is, merely 
through the medium of that criticism itself. To counteract 
this one-sided study of English jurisprudence, I have made it 
part of my business to take every year some considerable 
portion of Austin's work, directing careful attention to the 
previous views which have occasioned his dicta, and investi- 
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JNTRODUCnON. Vll 

gating the practical bearing of the latter upon the life and 
law of the present day. One of the most important parts of 
that work is what its author styled an Analysis of Pervading 
Notions, and, in this analysis, the greatest practical value, 
according to my view, belongs to the part which deals with 
the operation of sanctions — notably of criminal sanctions. 
As this part of Austin's subject is, moreover, easily separated 
from the rest, I have for some time given it a separate, and 
rather special, consideration. Such a consideration is also 
suggested and facilitated by the recent and most valuable 
contributions of Sir James Stephen to the scientific know- 
ledge and the reform of our own criminal law. To the * General 
View' the 'Digest' and the proposed *Code,' of this author, I 
am, as will be seen, deeply and continually indebted. To- 
wards the practical work of reform in which he and others 
are at present engaged, it would almost be impertinent in a 
student to oflfer his suggestions. For he can scarcely fail to 
intrude, into a consideration of the actual and possible, some 
a priori view or ideal which cannot be entertained by the 
working legal reformer. It has however been my continual 
endeavour to render my work as little speculative as possible, 
by confining myself within such opinions, aims, and senti- 
ments as I take to be generally admitted: to make the jurist, 
in fact, what he should be, in such an eminently practical 
matter as criminal law, merely an exponent of the feelings of 
ordinary men. I have, therefore, tried to reduce enquiries, 
which might otherwise stray any lengths through the domain 



VIU INTRODUCTION. 

of psychology and metaphysics, to such plain points and 
questions as would seem natural and fitting, to be put by a 
judge before a jury. 

The principles and illustrations employed are mainly 
drawn from English Law; but I have not, of course, omitted 
anything which was to be found in the Corpus Juris, bearing 
upon my subject: and I am not without hope that I may 
subsequently enlarge this work by comparing some of the 
rules, of principle or practice, in bodies of modem continen- 
tal law. Reserving, however, such a treatment of my subject 
for the future, I have at present purposely avoided the quota- 
tion of many parallels, which will probably occur to my 
readers, from the Code Napoleon or similar sources. 

In point of atyUf I have to apologize for a use of the 
first person, which certainly does not indicate any egotistical 
value placed on the matter published, but is an almost 
unavoidable result of that matter having been originally 
cast in the form of lectures. For convenience of reference, 
I append a list of such of the works quoted as may vary 
in edition or mode of citation. 

Austin's Jurisprudence. Third edition. 1869. 

Bentham's Introduction to the Principles of Morals and Legisla- 
tion. (Clarendon Press.) 1879. 

Bentham's Theory of Legislation, translated from the French of 
Dumont by R. Hildreth. 1864. 

Bentham's Works. (Bowring.) 1843. 

Blackstone's Commentaries (Int. Introduction), with the original 
paging (printed in the margin of Chitty's edition). 
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Bracton. Paging of Tottell's edition. 1669. 

Code. Criminal (indictable offences). Bill as amended in Com- 
mittee. 1879. 

Coke's Institutes. (1. Commentary on Littleton: 2. Exposition 
of Statutes: 3. Pleas of the crown: 4. Jurisdiction of Courts), 
with the chapters and the old paging. 

Foster. Report and Discourses. 1762. 

Hale. Pleas of the Crown. Chapters and old paging. 

Hobbes. Leviathan. 1651. 

Markby. Elements of Law, &c. Second edition. 1874. 

Maudsley. Besponsibility in Mental Disease. (International 
Scientific Series.) 1874. 

Bussell. On Crimes and Misdemeanours. Fifth Edition. 

Skeat. Etymological Dictionary of the English language. (In 
course of publication.) 

Stephen. (C. Y.) A general view of the Criminal law of England, 
by James FitzJames Stephen. 1863. 

Stephen. (Digest.) A Digest of the Criminal Law, by Sir 
James FitzJames Stephen. 1877. Also see Code. 

Taylor. Manual of Medical Jurisprudence. Tenth edition. 1879. 

Taylor (P. P.). Principles and Practice of Medical Jurisprudence. 
Second edition. 1873. 
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THE CHARACTEB, END AKD OPERATION OF CRIMINAL 

SANCTIONS. 

It is not my intention here to enter upon a definition of 
Law, or a criticism of the well-known definition given by 
Austin^. Elsewhere I have endeavoured to shew that the 
sense, in which this and similar names are ordinarily em- 
ployed, covers every rule of conduct, actually obtaining 
among a class of human beings, by sanctions of human dis- 
pleasure. Since, however, my present subject merely extends 
to such laws as are administered, and such sanctions as are 
applied, by the magistrates of a state or political society, 
I may omit the cases which Austin's definition, improperly 
as it seems to me, excludes. 

Mag^terial sanctions may be distinguished among 
themselves by their character, the procedure or mode in 
which, and the end or purpose with which, they are applied. 

1 Lect. 6, p. 339. ** Every positive law (or every law simply and strictly 
80-called) is set, directly or circuitously, by a sovereign individual or body, to 
a member or members of the independent political society wherein its author 
is supreme '* and passim. 

C. 1 



2 ANALYSIS OF CRIMINAL LIABILITY. 

In the present use of the word sanction, an evil contingent on 
non-compliance, rather than a good contingent on compliance, 
is almost universally intended^. It is not, at first sight, easy 
to point out what is the contingent evil in all sanctions, 
even of such as are magisterially applied. The difficulty, 
however, arises rather in the case of civil than criminal 
proceedings ; and even in the most difficult case conceivable 
— ^that where no payment of costs should be inflicted — there 
is what Austin well terms the sanction of nullity^; in other 
words, the loss of time and trouble and the disappointment 
of expectation, to which the person violating the rule is liable. 
Another class of sanctions treated by Austin as somewhat 
abnormal — those which afiect men through sympathy with 
others — Bentham's vicarious punishments* — or by the prin- 
ciple of association (as in the posthumous dishonour once 
inflicted upon suicides'*), does not seem to present any real 
difficulty. 

In all cases of Crime, the sanction consists of some pun- 
ishment , i.e. some positive and distinct suffering or loss. But 
Crimes, or public wrongs, are best defined, in genere, by the 
procedure with which they are practically treated, and the 
end or purpose with which that procedure is employed, A 
definition by their intrinsically injurious tendency, alone, is 
not enough ; though it is, beyond a doubt, the belief of a 
community, or its authorities, as to the degree and extent of 
that injurious tendency, which leads to the special treatment 
of certain conduct as criminal. 

3 See Blackstone, Int. § 2, p. 56 ; Austin, Lect. 1, p. 93. Bentham (Int. 
p. 24) on the other hand designates as sanctions "sources*' both "of pain 
and pleasure." 

* Austin, Lect. 27, p. 522. 

^ ib. p. 623. *' These Mr Bentham has styled vicarious punishments." 
Bentham, Principles of Penal Law, 2. 4. 4. (Bowring, i. p. 479). See also 
Theory, p. 329 tr. 

» ib. p. 623. 
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CRIMINAL SANCTIONS. 3 

With regard to procedure, criminal sanctions are correctly 
said to be imposed (or, as I should say, applied) *at the dis- 
cretion and by the direction of those who represent the 
public/ whether private prosecutors, public prosecutors oi* 
common informers®. Hence crimes are not, like mere private 
wrongs, remissible by an individual wronged. Thus the sanc- 
tion of nullity^ where the intended act in law is void rather 
than voidable — a distinction pointed out by Austin^ — has a 
semi-criminal, but only a semi-criminal character. It is not 
remissible by any individual : but neither can it, on the other 
hand, be said to be imposed at the discretion of those who 
represent the public : it simply attaches to the violator of the 
rule, on his attempt to avail himself of the right which, 
through such violation, he has not acquired. 

As to the end or purpose of the two classes of sanctions, 
I have ventured to hold, somewhat in opposition to' Austin's 
views®, that civil procedure regards mainly the wrong done to 
an individual and the restitution or redress to be made to 
him ; criminal procedure regards mainly the injurious conse- 
quences to the community, resulting from the conduct of an 
ofiFender, endeavours to prevent a recurrence of such conse- 
quences by suffering imposed upon him, and enquires par- 
ticularly into the circumstances of his conduct and conscious- 
ness. It is then, we may remark, evidently in the case of 
criminal or public wrongs, where the consciousness of the 
party is a chief point to be considered, that the operation of 
sanctions, in general, is most important and most clear. To 
return, however, to the end or purpose of criminal sanctions, 

• Stephen, G. V. pp. 4, 5. I do not therefore draw the distinction of 
Sir James Stephen between punishment and penalty. 

^ Austin, Lect. 27, p. 522. I do not, however, understand the sentence 
beginning "Whether the transaction — ." Application for rescission and 
plea of nullity do not appear to be both applicable to both voidable and void 
transactions, but the former to the former and the latter to the latter. 

^ Lecture 27. 

1—2 



4 ANALYSIS OF CRIMINAL UABILITY. 

I may here say a few words upon certain more questionable 
ends than that of prevention indicated above. 

The word poena from which punishment is derived points, 
in its own ultimate derivation •, to the idea of purification. 
Moreover, many old legal forms, histories, and legends shew 
that capital punishment was frequently regarded as the puri- 
fication of a community, or the removal from it of the wrath 
of heaven, by sacrifice of the sinner. This end of criminal 
procedure is now obsolete. 

Again, as opposed to the idea of attracting by a remune- 
ratory character, magisterial sanctions in general, which 
operate, as we have seen, by a conditioned evil, are some- 
times said to be vindicatory^^. But a more special meaning is 
sometimes given to this word in the case of criminal sanc- 
tions in particular. In old works on law, written perhaps 
rather in the theological tone of mind, we shall hear of " vin- 
dicating the majesty" of the law; under which heading I 
may, for convenience, take vindictive satisfaction generally. 
If the phrase quoted merely means shewing that the sovereign 
will execute the law — that its menaces, as Austin says, are 
not idle or vain — it comes to little more than deterrence from 
similar offences, of which I shall speak shortly. If it expresses 
the satisfaction of a spirit of resentment felt by the community 
or by the sovereign as the representative of the community 
(" the law " of course having no feelings) — there is a certain 
independent meaning and truth in it. Even Blackstone" 
speaks of satisfaction to the community in the case of gross 
and atrocious injuries (anmes) ; though he apparently objects 
to the idea of vindictive satisfaction to the individual, arguing 
evidently from the text "Vengeance is mine," &c." 

Bentham seldom deals very directly with Blackstone, or 
no doubt he would have fallen foul of this passage — and 

* Corssen, Beitrage, p. 78. ^® Blackstone, Int. § 2, p. 66. 

11 Blackstone, Comm. 4. 1, p. 6. i* ib. p. 11. 
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Austin, though bitter enough against natural morality, is 
singularly cautious as to revealed religion. I find, accordingly, 
in Austin, nothing on this subject; in Bentham, no direct 
reference to Blackstone, but one of his general salutes to 
"common moralists" about the "spirit of vengeance".*' Of 
this motive he shews, after his fashion, the "utility" both to 
the public and to the person injured. 

Sir James Stephen", quoting, besides Bentham, the high 
authority of Butler, in favour of the passion of revenge", 
states that punishment regulates, sanctions and provides a 
legitimate satisfaction for that passion. Judging by his 
language and illustration, I think he confines this particular 
advantage to the satisfaction of the person injured. 

I believe that the notion of an offender getting his dii£, 
being served right or served out, enters to a considerable 
extent into that feeling of a community which supports and 
enables the execution of penal sentences. I am not at all 
sure that, if we could analyse this sentiment to the bottom, we 
should not find its chief constituent to be a /ear of suffering 
from similar acts, in which case we might class the feeling of 
resentment with the desire of prevention. This is clearly 
true of the wild justice which, in default of better, is occa- 
sionally administered by " vigilance " committees under the 
name of Lynch law. I need not, however, enter here into an 
analysis or justification of vengeance against the criminal, 
because, so far as relates to the consciousness of the latter, 
with which I am mainly concerned, precisely thie same know- 
ledge on his part is required, to account for any rational 

18 Theory. Principles of Penal Code, Pt. 2, eh. 16. * Vindictive satis- 
faction.' Bowring, i. p. 382. In a note to the Introduction, ch. 13, p. 171, 
this satisfaction is treated as a collateral end of punishment. 

" Stephen, G. V. 98, 99. 

" Seimons 8 and 9. Does not Butler, rather, distinguish resentment from 
revenge t and condemn the latter? 
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exercise of such vengeance, which we shall see to be required 
in order that punishment may effect its other, the deterrent 
or preventive^ end. Revenge upon one who did not and could 
not know that what he did would most likely cause a certain 
result, and that such result was ground for punishment, is 
the act of a crazy despot alone. 

Among reasonable people, at the present day, the para- 
mount end, in comparison with which all other ends may be 
disregarded, of criminal sanctions, punishments, or, as Ben- 
tham calls them, '^ penal remedies,'' is, as the same author 
tells us, "to prevent like offences**." As to the practical 
operation of such sanctions, the mode in which this " end or 
final cause of human punishment" is attained, I know no 
clearer or better statement than that given by Blackstone". 
Of the "three ways'* which he mentions, viz. (a) by amend- 
ment of the offender, (fe) by deterrence of others from offend- 
ing in a like way, (c) by depriving the offender of the power 
to do future mischief, I have first to remark for a moment 
upon the third. 

As regards the offender, this case occurs when his chance 
of amendment is thought of no importance, compared with 
the deterrence of others like him, and the safety of the 
remainder. To him, it is a mere matter of physical compul- 
sion for the future, whether by death or other permanent 
incapacitation, the time for the operation of a sanction proper*® 
upon his knowledge and will having passed by. To others, 
such a punishment has the same deterrent effect as a minor 
punishment has, and as the prospect of the kind of punish- 

w Theory. Principles of the Penal Code. Pt. 2, ch. 1, pp. 271, 2, tr. 
Bowring, 1. 367. 

-^^ Blackstone, Comm. 4. 1, pp. 11, 12. The same * "ways' are stated by 
Bentham (Introduction, ch. xiii. note, pp. 170, 1) are reformaticn^ disallementj 
and example, 

IB See Austin, Lect. 23, p. 468, for the distinction between physical com- 
pulsion and sanction. 
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ment now under consideration previously had, upon the 
offender himself. This last point is of importance as bearing 
upon the often misunderstood maxim " ex post facto punish- 
ment operates not as a warning." As against this maxim it 
has been argued, with regard to the practice, of course now 
obsolete, of criminal law made after the case, that, although 
the victim could not have known, and so his will could not 
have been affected, yet his punishment may deter others. 
Austin well points out a fallacy in the article (of the Edin- 
burgh Review) in which this argument is pressed*®; shewing 
that the legislation, if any, involved in such a case*^, is not ex 
post facto for future cases ; that the meaning of the saying 
*^ ex post facto punishment operates not as a warning" is, that 
the party punished was not warned (or, as I should prefer to 
say, aware of his danger) before* 

Apart from the gross injustice of such a proceeding 
towards the victim, a moment's consideration will shew why 
its exemplary or warning effect upon others will be of little 
value. Although the rest see that a man has been punished 
for a certain act, yet, ex hypothesis they also see that he could 
not have known or surmised the act to be punishable. Thus, 
reasoning by analogy, they feel that though they may avoid 
that d^ci they may be as liable for any other; which feeling 
would prevent their regulating their conduct by reference to 
public justice at all. For the due effect, then, of a punish- 
ment upon others, it must not be ex post facto, as regards the 
offender. I may here however quit the partial view of 
previous "warning" or knowledge into which I have been 

19 Austin, Lect. 25, p. 602. 

^ ib, 503. His contention that this particular instance (Lord Strafford's 
attainder) was not in any form a legislation for the future, because it was 
not a judicial decision, seems feeble. Judicial decisions do not declare in 
general terms '*that those who might do thereafter as Strafford had done 
should be visited with Strafford's fate:" and why should not an act of 
attainder be the basis of others, as weU as a judicial decision? 
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led by consideration of the peculiar case o{ permanent incapa- 
citation for future mischiet 

The general preventive end or purpose, common, in some 
degree, to all sanctions, but in the highest degree character- 
istic of criminal sanctions, is meant to be attained through 
the knowledge, and consequent desire, of men. The know- 
ledge postulated may be broadly stated as: (1) knowledge 
that certain conduct on the part of the persons to be deterred 
is likely to lead to a certain result ; and (2) knowledge that 
conduct leading to such a result is punishable. Without 
this, a sanction loses its effectuality or operative. power *\ A 
man, cannot desire to avoid the specific conditioned evil 
unless he knows of its existence, or knows the law, and 
knows that his conduct will violate the law*'.- Where, as 
here, the sanction does not operate, Austin is logically right 
in saying*^ that these are less correctly styled cases of exemp- 
tiony than cases to which the idea of original obligation does 
not apply. Legal obligation is not (at least under a sane 
government) liability to sanction, or evil conditioned on non- 
compliance, absolutely : but, liability to such evil, as held out 
to rational beings, upon whose motives it is capable of work- 
ing. In the practical order of treatment, however, which 
looks first to the mischief, then traces it back to the man; 
the connexion being once established, the latter is primd 
facie liable for the former : so that, when certain incapacities 
are proved, which negative that liability, the notion of exempt 
tion, or taking out of the danger, is that which naturally 
occurs to the mind, 

21 Austin, Lect. 25, p. 496. He only differs from my view in looking to 
the original act forbearance or omission as forbidden by law, rather than 
to the consequences of the same as declared to be ground for punishment. 

^ ib, Cf. too Lect. 26, p. 514. He ** neither was nor could be consoioos 
that he was violating his duty." See also Austin's '^ conditions of impu- 
tation." Lect. 20, note 84, p. 446. 

^ Austin, Lect. 26, p. 515. 
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In speaking, as I have now come to speak, upon the 
practical operation of sanctions to produce the paramount 
end of all human punishments, I may with advantage glance 
for a moment at the actual form and working of law in 
general, as distinguished from the distinct command by the 
sovereign, which is still rather theoretical than historical. 

In theory" then, law expressly prohibits or commands, thus 
creating certain duties negative or positive. In practice the 
language of law, even as known to the lawyer, is very 
frequently no more than this — if a man, by his conduct bring 
about a certain result, he shall undergo some evil contingent 
on such conduct. That is, the language is very frequently 
not an express but an implied prohibition or command. In- 
deed, the first laws formally enacted are often merely regu- 
lations of punishment which has been in practice inflicted, by 
a varying custom, for violation of a customary rule never 
declared at all. Such direct commands as " thou shalt," and 
" thou shalt not," are sometimes matter of comparatively late 
codification. 

But, it being supposed that the stage of direct commands 
or prohibitions has been reached, and those commands or 
prohibitions placed on permanent record, the language of 
Austinian theory must be, except for a very brief time and 
in a very small community, equally untrue. When we hear 
of the original sanction operating upon the desires of men 
and aJBfecting their volitions : so that, by punishments inflicted, 
men are " reminded of the evil threatened by the law, and 
convinced that its menaces are not idle and vain ^*," we must 
see, if we think for a moment, that any specific knowledge of 
the original sanction will be possessed by few persons in a 
community, and those few from among the rich and well 

** Austin, Lect. 1, pp. 94, 95. Lect. 6, p. 183 and passim (Ohe, jam 
satis!). 

28 Austin, Lect. 27, p. 620'. 
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informed, not the needy and ignorant, who, by their circum- 
stances, are a priori most likely to break the law. From 
what source, then, will the majority of the population get 
their practical knowledge, if they have any, of criminal law? 
I believe they have a good deal of such knowledge, and I 
believe, without any wish to be cynical, that they get it 
mainly from what they see and hear of criminal procedure 
and particularly criminal punishment. It is, therefore, of the 
first importance that such procedure and punishment be 
made generally known. Public trial and sentence does this 
to a great extent, where the courts are numerous and acces- 
sible, or reports cheap and widely disseminated. And on the 
old principle — segnius irritant animos demissa per aurem, 
quam quae sunt oculis subjecta fidelibus — I must admit that 
public execution, of such sentences as are capable of it, has 
still something in its favour^, though nothing to what it had 
when it was the only practicable report to the public of 
criminal justice. The strongest objection to public execution 
is, to my mind, not so much the opportunity given by it for 
petty crimes (which is common to all assemblies of the needy 
and ignorant), as the very prejudicial kind of hero-worship 
which it fosters. This is true also of sensational printed 
reports about the demeanour of a criminal on trial, under 
sentence, or when undergoing any painful punishment ; and 
the only correction which I can suggest, to these apparently 
necessary evils, is a brief official statement publicly posted up. 
In speaking of the operation of punishment as what I 
believe it to be — the practical instructor of the great majority, 
as to the specific rules and sanctions of criminal law, I hope 
not to be understood as defending any principle of ex post 
facto punishment. A general knowledge, even of the most 

^ Bentham's requisite of *exemplarity* dearly implies public execution of 
criminal sentences. Introduction, ch. xy. § ix. p. 193. See too Theory, 
Princ. P. C, Pt. 8, oh. 6, p. 337 tr. 
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ignorant majority, that certain conduct is wrcyng, and probably 
in some way punishable, before they receive more accurate 
information from sentences inflicted on themselves or others, 
is an essential to the justice of punishment, and is, as I shall 
shew more at length hereafter, true in point of fact. This, 
with the other necessary constituents of criminal liability, 
will constitute the subject of the next four chapters. 



CHAPTER II. 

ESSENTIALS OF CKIMINAL LIABILITY. 

Injurious event and offender. 

Criminal procedure, as I have said, regards mainly the 
consequences resulting from the conduct of an offender, as 
injurious to the community; and endeavours to prevent such 
consequences from recurring, by suffering imposed upon him. 
The basis, therefore, of enquiry is the occurrence of a certain 
event and the referribility of that event to some human 
being. I am here deviating from the order generally ob- 
served by Austin in the excellent lectures forming the latter 
part of his Analysis of Pervading Notions*. He proceeds 
from the consciousness of the agent to the external results. 
In my point of view (which I have ventured to think the 
more practical one), we look first at the injurious events, with 
the prevention of which law is concerned, and then trace 
them back, if possible, to the conduct and consciousness of 
some individual responsible for them. 

•With regard to ^events' generally, I gladly imitate the 
reserve, as to * metaphysic,' which Austin inculcates but 
scarcely follows*, and leave them rather indicated than 
defined. It is advisable, perhaps, as the same author ob- 
serves', to avoid the ambiguous term /acte, which might, from 

1 Austin, Lectt. 18—27. ^ id, Lect. 13, p. 369. 

» id. Lect. 14, p. 376. 
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its derivation, be restricted to events immediately referrible 
to a human being, though it is generally used in a much 
wider and vaguer sense. 

I must remark, however, that the events, of which I am 
now speaking, as forming the ground of criminal procedure, 
do not include a class of objects which Austin* does include 
under the name, namely, mere internal determinations of the 
will or affections of the mind. Our events, whether we 
choose to define them as transient arrangements of permanent 
sensible objects^, or to leave them undefined, are all sensible or 
external matters — ^such as the burning of a house, the killing 
of a man, the removal of silver spoons to a servant's room. 
These may or may not® have to do with human agency, but 
of course only concern us if they have. It follows that, in 
legal definitions of such events as do ground criminal proce- 
dure, the event is generally connected expressly with human 
agency. But the question of connexion must sometimes be 
independently considered, where it is doubtful or remote'. 
What events, if referrible to human agency, ground criminal 
procedure, is a matter which depends, of course, upon the law 
of each particular community. To meet the infinite variety 
of cases which may arise, there is usually some rule or defini- 
tion expressed in very general terms®; and it appears to be 
the reasonable doctrine of English Law' that, in the case of 
acts deemed expressly injurious to the public, Analogy jus- 

4 id, Lect. 14, p. 375. ^ 

A slight modification of Austin, Lect. 13, pp. 368, 9. 

e.g. in the case of lightning, an avalanche, the magpie of the story. 

7 e. g. Stephen, Digest, Art. 219, and see below. 

s Stephen (Digest, Art. 176) defines a common nnisance as ' an act not 
warranted by law, or an omission to discharge a legal dnty, which act or 
omission obstructs or causes inconvenience to the public in the exercise of 
rights common to all Her Majesty's subjects.' 

' See Stephen's very important article and note. Digest, No. 160. Also 
bis Introduction, p. zxziy. 
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tifies the operation of courts upon cases similar to those 
which have been previously provided for or decided upon. 

Justification and excuse. There is an important ex- 
ception in the case of certain events primd facie criminal, as 
injurious to the community, and clearly referrible to the 
conduct of a human being. Such a person may be justified 
or at least protected from criminal responsibility^ in respect 
of the consequences of conduct which would otherwise be 
criminal, under circumstances recognized by the particular 
system of municipal law. The proper place for this subject, 
in an enquiry like the present, is by no means easy to fix. 
The circumstances in question sometimes embrace matters 
relating to the consciousness of the person (knowledge that 
his conduct was wrong or otherwise), a subject which natu- 
rally comes later on. But, on the whole, as the conduct 
under these circumstances is not criminal at all, and the 
circumstances are mostly of an external character, justification 
and excuse should rightly be mentioned here. This subject 
should, apparently, come in the preliminary matter at the 
beginning of a criminal code, although, as it relates mainly 
to force affecting the person, it might perhaps be connected 
specially with that department. For the main heads of 
justification and excuse, in English Law, I would refer to the 
passages quoted in the note*^ 

There is again another exceptional class of events, ex vi 
termini referrible to a human being, and which do ground 
criminal proceedings although not directly injurious either to 
any individual or the community, but only so in their ten- 



w Stephen, Digest, Pt. v. ch. 21, Artt. 196—210. < Cases in which the in- 
fliction of bodily injury is not criminal,' classed under 'offences against the 
persoTij (fee' Code, §§ 25 — 70, contains similar provisions, classed with what 
I should call grounds of exemption (20 — 24), as * justification and excuse for 
acts which would otherwise be offences,' among the * Introductory Provisions.' 
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dency, I refer to such attempts, or inchoate acts, as are 
criminally prosecuted. Here Austin" holds that the offender 
is punished in respect of his intention, i.e. a particular state 
of mind, which is evidenced by some overt, i.e. external, act or 
acts. 

It does not seem to me a matter of great importance 
whether we here, with Mr CampbelP*, call the intention an 
act, or confine that term, as Austin on the whole prefers ^^ to 
external events. As a matter of fact, in all punishable 
attempts the overt act is now^* so invariably essential, that it 
seems practically unobjectionable to regard the punishable 
matter rather as that overt act, when connected with the 
agent's state of mind, than as the state of mind when proved 
by the overt act. And, if we examine the extreme doctrine 
oi pure intention which appears in the " imagining" or *' com- 
passing " of our own law of treason ^^, we shall see that, except 
in cases of admitted gross injustice and tyranny, such as the 
monstrous judgment related by Hale as delivered under 
Edward IV., and the later trials of Peachum and Sydney ^^ the 
overt act required by statute" has usually been not merely 
matter evidencing intention, but a step, however slight, 



" Austin, Lect. 21, pp. 454, 5 : 27, p. 523. 

^2 Notes to Austin, pp. 427, 455. 

13 Cf. Austin, Lect. 14, p. 376, and Lect. 19, p. 433. 

1^ Austin I think admits this in tlie text, Lect. 21, 455. I do not know 
the case referred to in the note (88), of a man punished for confessed in- 
tention (without overt act) to kill Henry m. of France. 

15 Where Foster (Discourse 1, pp. 194, 5), with a truer insight than Black- 
stone shews (Oomm. 4. 6. 78, 79), speaks of the overt act as **the means 
made use of to effectuate the intentions of the heart," — "The law," he says, 
** considereth the wicked imaginations of the heart in the same degree of 
guilt as if carried into actual execution, from the mmnent measures appear 
to have been taken to render them effectual." 

i<> See Blackstone on these cases, Comm. 4. 6, p. 81. 

17 25 Edw. in. Stat. 6, ch. 2. 



16 ANALYSIS OF CRIMINAL LIABILITY. 

towards performance*®. The relative importance as between 
the constituents of an attempt is correctly given by Sir James 
Stephen, when he defines an attempt as an act done with 
intent to commit a crime and forming part of a series of acts 
which would constitute its actual commission if not inter-* 
rupted*^ The point at which such a series begins must 
naturally vary with dilBTerent cases *°; but, until the point is 
reached, law takes no account whatever of the preceding 
intention. 

Incitement and conspiracy to commit a crime are clearly 
to be classed with attempts strictly so called**. 

I pass now, however, to events which, unlike attempts, 
are actually and directly injurious. Whether such events are 
legally imputable to a person depends upon their connexion 
with his conduct, and his state of mind with reference to that 
conduct. There are then, in crime, first of all two things to 
be established. 1. An event — ^perhaps only one in a series 
of connected events — ^which will ground criminal procedure, 
i.e. procedure at the discretion and in the interest of the 
public, provided it be a consequence of human conduct. 
2. A connexion between that event and the conduct oi some 
human being. 

Consequences may be either ultimate or mediate, but 
must be, in some appreciable degree, connected with that to 

^8 Such as publication of a treasonable docnment. Blackstone L c. Coke 
admits mere setting down in writing. 3 Instt. 1, p. 5 {fait convpasser) and 
p. 14 (per overt fait). See too Hale, 1 P. C. 115. 

1* Stephen, Digest, Art. 49. See note iv. p. 337. Code, § 74. For treason, 
he admits writing to be a sufficient overt act in the existing law (Digest, Art. 
57), but does not insert a corresponding provision in the Code. 

20 ib. 
* ^ As hy Stephen in Digest, ch. 6, "Degrees in the commission of Crime." 
Incitement (Art. 47), Conspiracy (Art. 48), Attempts (Artt. 49, 50). In the 
Code, as a matter of arrangement, might not the majority of the clauses in 
Pt. 36 go together with Pt. 4? 
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which they are referred. In stating this, or in saying that 
the connexion with the conduct of the party must 7iot be too 
remote, I am laying down a condition which the least reflec- 
tion will shew to be just, but which cannot possibly be 
reduced to rule. Innumerable cases may be imagined, rang- 
ing from the clearest non-responsibility to the clearest respon- 
sibility, accordingly as the connexion of the actual result with 
the conduct of the party is or is not sufficiently near". It is 
a question of degree, dependent upon the circumstances of 
each particular case*'; and is much the same question as 
decides whether certain conduct amounts or not to an 
attempt. Generally, we should say that an actual event was 
the consequence of a person's conduct, or that his conduct 
was an attempt to produce an event (which did not actually 
happen), when the event was one which most people would 
consider likely to follow from the conduct. Should this 
homely criterion be followed, the question would seem to 
me, in English law, one for a jury. Sir James Stephen, 
however, if I understand him rightly", would leave it to 
the judge " whether an act done or omitted with intent to 
commit an offence is, or is hot, only preparation for the com- 
mission of that offence, and too remote to constitute an 
attempt to commit it." 

Terms employed. A connexion, not too remote, being 
established, l3etween the conduct of some person, and an 

^ Instances of over-remoteness occnr frequently in Bussell, on Man- 
slaaghter (Crimes and Misdemeanours, i. 810 — 842). For instance. Evidence 
was too slight to convict for manslaughter, where the prisoner had struck a 
light and lighted a candle, contrary to ship's regulations, and thrown down 
the lighted match, but six hours elapsed without sign of fire by sight or 
smell, p. 841. 

^ Stephen, Digest, Art. 219, on the question ** whether a given act or 
omission is directly and immediately connected with the death of any person." 
But the notes and illustrations (pp. 188, 9) have a clear bearing on 'causal 
connexion * generally. 

^ Code, § 74. The question, &o, (as in text) is a question of law. 

c. 2 
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event whicli, if the consequence of such conduct is, in the 
particular system of law, a ground for criminal procedure**; 
he is primd facie liable *^ and the consequence and his con- 
duct together constitute his offence or crime *^ Where that 
primd facie liability is removed," it is sometimes laid down** 
that the act was not a crime, sometimes*® that there shall be 
no conviction for it. Where that liability is not removed, 
the consequence and conduct together are properly said to 
be imputable to the person**. Imputability is sometimes, 
but incorrectly, predicated of the wrong doer himself"; who 
is properly said to be, as above, liable, or guilty. This last 
word, which apparently first expressed liability to money 
payment^*, is now, beside the meaning of general criminal 
liability, sometimes used to describe the state of a person's 
mind considered as the cause of certain criminal conduct. 
Hence Austin's statement that g^nilt sometimes denotes the 
state of mind and only connotes the positive or negative con- 
sequences of that state ®^ like culpa, when used by the Roman 
lawyers in a stricter sense, like the reatus of modern philoso- 

^ These words exclude cases of justification and excuse. 

2* Ligabilis, In this word, the introduction of which into our language is 
not very easy to trace, the ligamen is generally taken to he metaphorical = 
obligation. Is it impossihle that liable may have originally meant subject to 
physical bonds f But see Skeat sub voce. 

27 For the distinction of civil or criminal sanctions see above. Crimea the 
substantive, is scarcely used in the wide sense tallying with that distinction : 
but either means indictable offences as distinguished from those punishable 
on sunamary conviction (Stephen, Digest, Int. viii.), or (popularly) the more 
serious indictable offences. Offence is the more general term, and I have 
hereafter called the person inculpated the offender. 

28 Stephen, Digest, Artt. 25, 26, 27. 
» Proposed in Code. See §§ 20—22. 

^ A metaphor from accounts. Futare to clear, i.e. balance; in, against a 
person. 

3^ Austin, Lect. 24, p. 473, and note 95. 

^ Skeat sub voce, 

» Austin, Lect. 24, p. 476, 
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phical jurisprudence, and like the verschulden of German law'*. 
I mention these refinements merely to prevent misapprehen- 
sion. Reatu8 and verschvMen I willingly leave to Austin's 
explanation : but culpa is here, it must be remarked, used in 
an intermediate sense between that which is almost exactly 
equivalent to the ordinary meaning of guilt^^ and the still 
narrower one in which it is opposed to dolus or wrongful 
intention^. 

In its ordinary sense, gfnilt> I think, denotes hoik the 
state of mind and the consequences of that state of mind'^: it 
diflFers from crime, in that guilt has reference primarily to 
the conduct and consciousness of the oflFender, while crime 
has reference primarily to the consequences of such conduct. 

Fresiunptions. This is perhaps the best place for con- 
sidering another technical phrase, which I have hitherto 
endeavoured to avoid. Legal Fresumption is a matter of 
evidence or rather of dispensing with evidence. On the term, 
Austin has one of his somewhat quibbling objections'*. It is 
absurd, he says, to style conclusive inferences presumptions. 
That is, where it is not allowable that any evidence to the 
contrary shall be admitted, there is nothing for the assumption 
to precede. Strictly speaking, a presumption is only an in- 
ference which is not conclusive, i.e. which may be disproved 
by proofs, to the contrary, following it. Practically, as every 
one knows, the term is applied to inferences which are legally 
conclusive, no such proof being admitted. 

The same author also somewhat unnecessarily introduces 
the subject of prcesumptio hominis. Whether this means an 

»* ib. pp. 477, 8. 

^ ib, p. 478. Cf. Leot. 20, p. 445. Generatim culpa dicitnr quaeyis in- 
juria ita admissa ut jure impntari possit ejus auctori. I do not know the 
source of this quotation. 

"• ib. p. 445. 

^ So Austin, ultimately, Lect. 24, p. 478. 

w Austin, Lect, 26, p. 607. 

2—2 
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inference as alleged by the suitor or as left to the judge* it 
does not concern us, who have only to deal with praesump- 
tiones juris, inferences which the law instructs the judge to 
draw from certain facts*®. For instance, if a man acts in 
a way which would naturally, i.e. ordinarily, lead to certain 
consequences, the law presumes, or directs the judge to infer, 
that he intended those consequences. 

In a simple prcesumptio juris, as in the case just in- 
stanced, proof to the contrary is admissible, but, until such 
proof is produced, the inference holds*\ Where the pre- 
sumption is also de jure (which additional phrase apparently 
means &y intrinsic right*^), the admission of counter evidence 
is forbidden, or the inference is conclusive**. An instance 
adduced by Austin is the incapacity for unlawful intention 
or culpable inadvertence, of an infant under seven**. 

In most of the cases of presumed capacity or incapacity 
the inference is a true one, and the presumption reasonable. 
It is, I think, rather in defective property law, that legal 
presumptions obviously fictitious are made, as a means, 
Austin points out**, of indirect legislation. With these last- 
named presumptions we are not here concerned. 

^ The latter is Austin's view, p. 507 : the former seems to me the more 
natural meaning. 
*® Austin, ib. 
« Austin, p. 608. 

^ Compare, at any rate, the antithesis, elsewhere, of de jure and de facto, 
^ Austin, ib, 
** Austin, ih, p. 609. 
^ e.g. grant of easement. Austin, ih. 



CHAPTER III. 

ESSENTIALS OF CRIMINAL LIABILITY, CONTINUED. 

Volition of the offender. 

Following what seems the more practical order of things 
— ^from the injurious event to the consciousness of the person 
responsible for it — we have arrived at the fact, now supposed 
to be established, that such event is connected, not too 
remotely, with the conduct of some person ; is, primd facie, 
his offence or crime. That person I shall henceforth, for 
convenience, call the offender, and shall proceed to analyse 
his conduct, or enquire of what facts it consists. An obvious 
primary division of these facts must be that he has either 
done something or not done something; his conduct may 
have been, on the one hand, an act; on the other, a for- 
bearance or omission; of which cases I shall take the act 
first. 

Acts. By something I here mean, as was stated in the 
case of events generally, above, something sensible, external, 
or, according to technical legal phraseology, overt. I do not 
include what is sometimes termed an act of the will, i.e. 
a state of things within a man*s breast, which we have to 
infer or presume. It is as well, in fact, for the purposes 
of the present enquiry, to discard altogether the expression 
acts of the will and Bentham's internal acts^, which Austin 

1 Bentham, Introduction, ch. yii. § xi. p. 73. 
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originally accepts but ultimately abandons'. The simple 
word dct is the most convenient to employ for the something 
which has been done, being used in its ordinary and popular 
meaning. 

First, then, we shall, as has been intimated, exclude from 
such meaning Bentham's internal acts and Austin's determi- 
nations of the will altogether. Consequently, we take the act 
primd fade as an external state of things produced by the 
agent, or, if you will, by his body, whether voluntarily or 
involuntarily. Voluntariness is, by Austin and by many 
other authorities, who I think here step beyond the ordinary 
sense of the word, included in the definition of acts or actions 
themselves. " External acts are such movements of the body 
as are consequent upon determinations of the tuillV "Acts" 
are " in strictness," " those bodily movements which imme- 
diately follow volition*" "An action is a set of bodily 
voluntary movements combined by the mind in reference to 
a common object*.*' And Austins instance — falling into 
water — in favour of at once discarding certain bodily move- 
ments as not acts at all*, is strong. Still, cases may occur 
and have occurred, where the line between the clear ' he could 
not help it ' and ' he did not choose to help it' is very diflScult 
to draw. The attached servant of a prince, accompanying 
his master in a tour through the Alps, in an epileptic fit 
throws out his arm and pushes that master over a precipice. 
Here only the most barbarous government would punish the 
man for what is doubtless in strictness, as Austin holds, not 
an act at all. But in such a case as that of Dove^, whom 
most men consider to have been justly hanged, one line of 
defence was practically, that he could not help the act of 

> Austin, Lect. 14, p. 376, and Lect. 19, p. 433. See Campbell's notes. 
« Austin, t6. p. 376. * Markby, § 208, p. 102. 

» Stephen, G. V. p. 75. • Austin, ib, p. 376. 

y Stephen, G. V. p. 401. 
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poisoning. Other similar cases may be conceived, and have 
occurred. 

We shall do well therefore, at first, to keep apart from 
our consideration even that amount of mental state which 
determines the voluntariness of the mere hodily movement^ 
viewing the state of things simply ab extra, which I believe 
is the view taken by most ordinary people when they speak 
of an act 

In this point of view then, first of all, we leave out of 
Austins definition of acts® the internal 'desires of them.' 
But it must be remarked, in the second place, that, if the 
popular use of the word acts leaves out part of Austin's 
definition, it also takes in something which he does not 
include. Speakiog of that popular use, he remarks^ with a 
practical good sense which underlies all his apparent dog- 
matism, that we cannot discard established forms of speech, 
and so, in this case, we must either substitute new expres- 
sions for ordinary language or include under ' acts ' some of 
the more immediate and obvious consequences of them. In 
ordinary language, for inrtance, no line would be drawn be- 
tween my grasping a rapier, extending my arm, and the rapier 
entering your breast ; between my taking up a gun, pulling 
the trigger, and by that means igniting the charge and lodg- 
ing the bullet in you. Consequences very near, and what 
would be considered, in the judgment of all ordinary men, very 
certain, are taken as "parts of the act;" more correctly speaking, 
as inseparably connected with the first bodily movement". 

To digress for one moment into consideration of the 

8 Austin, Lect. 19, p. 432. "The bodily movements which immediately 
follow our desires of them." 

» ih. and 433. 

1® Markby, p. 103, § 208, goes much further — ** any one of a series of 
events which are regarded as the result of our bodily movements is called 
anact,"&o. 
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agent's consciotLsness, I may remark that the assumption 
practically made by this popular inclusion, under a man's dct^ 
of those immediate consequences, which are sometimes said to 
be vrilled^^, becomes an important presumption of law in its 
application to those remoter consequences which are only said 
to be intended. 

What would be the enquiry of any ordinary people into 
my state of mind with regard to the injury done you in the 
cases above supposed ? With regard to the second, there 
would be a question as to my knowledge that the gun was 
loaded : but, in the first and clearer case, scarcely any one 
would either, to repeat the expression used above, draw any 
line, between my will to grasp the rapier and the rapier 
entering your breast, or question my wish to stab you. That 
is — ^where consequences are so closely connected with the first 
bodily movement of the agent, that they would generally be 
classed with it as his * act,' the principle seems admitted by 
the ordinary use of words, that a man is, for criminal pur- 
poses, assumed to know, what ordinary people know is likely 
to result from his bodily movements, and to wish that result 
to happen. 

Of course, the whole consideration of these consequences 
inseparably connected with bodily movement, has no place 
where there is no bodily movement, i.e. in forbearances and 
omissions. This digression has been on what is popularly 
understood by acts; and there, there are no acts in the 
popular sense. 

Voluntary. Will. Volition. Acts, then, are, I believe, 

in the ordinary popular sense of the word, movements of the 
body coupled with the more immediate consequences of 
those movements. Upon the question whether the acts are 
voluntary or involuntary depends in the first instance, with 
all civilized legal systems, the question whether the conse- 

11 Austin, Lect. 19, p. 432. 
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quences of these bodily movements are imputable or not to 
the persons whose bodies have moved. 

Blackstone, in a well-known chapter" attributes all ex- 
emption from criminal liability to deficiency of will or the 
will^ under which general term he certainly includes very 
heterogeneous mental conditions, and is taken to task by 
Austin with due severity". It seems better, on the whole, 
to recognize more than one genus of mental conditions 
which constitute such exemption, or more than one essential 
to criminality in the agent's consciousness, and to confine 
the word will to the question of voluntary or involuntary 
conduct. 

It is important to remember at the outset in the use of 
this word voluntary, that the volitions intended are merely 
choices or preferences", but do not involve any liking for 
what we do. Voluntary has here, therefore, nothing to do 
with the ultimate motives determining the desire to perform 
the bodily movement"; merely with the fact that there is 
that desire or volition. 

Volition is, says Locke, an act of the mind knowingly 
exerting that dominion it takes itself to have over any part 
of the man, by employing it in, or withholding it from, any 
particular action". So Austin defines the individual volitions, 
which are essential to voluntary actions, as desires of a 
special kind^^; such as are immediately (i.e.' without inter- 

^2 Comm. IV. ch. 2. Persons capable of crimes. 

13 Austin, Lect. 26, p. 511. 

1* See Locke, Essay, Bk. 2, ch. 21, §§ 15, 30. He is much more clear 
throughout this chapter than Austin (p. 429) gives him credit for being. 

^^ Austin, Lect. 18, p. 430, quoting Bentham, Introduction, ch. viii. note 
1, p. 82. 

18 Essay, Bk. 2, ch. 21, § 15, *any part of the man* is possibly objected to 
by Austin, where he speaks (p. 423) of certain parts of the body, not others 
(p. 426), nor the mind (pp. 426 and 469). 

17 Austin, Lect. 18, p. 422 : Lect. 23 {ad iniL), p. 467. 
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vention of means) followed by their objects, those objects 
being bodily movements ^^ 

These individual volitions Austin refuses to refer to any 
supposed power or faculty, called The Will, behind them*^ 
and inveighs, with his usual acrimony where popular mo- 
rality is concerned, against the supposition that The "Will can 
control the desires*^ The Will has been, with other 'powers,' 
'expelled from the region of entities' by Brown in his 
"Analysis of Cause and EflFect*\" To many minds the con- 
ception of the last named relation will still be something 
more than one of mere habitual or unconditional sequence : 
many moral natures will still recognize a conscious supre- 
macy of some of their internal feelings (to use the most 
general term possible) over others: with neither of these 
controversies am I concerned. But I do not think Austin is 
exactly correct in his view of what people generally mean by 
The Will, and I am convinced of the practical convenience of 
some abstract term to express what they do mean. What is 
styled The Will is not a fancied something which comes 
between the wish and the bodily movement^. That would 
be, no doubt, a pure invention, like the old ' occult qualities ' 
in inanimate matter, or Austin's own ' intention in acts,' i. e. 
expectation that bodily movement will follow the particular 
volition of which it is the immediate result*^. What is meant 
by the emphasis of a definite article in The Will, or by the 
use of volition as an abstract term, is a distinction between 
the resultant or balance of many different desires which 
ultimately determines our conduct in an individual instance^, 

18 ib. pp. 425, 426. " Austin, Lect. 18, p. 424. 

»> id. Lect. 22, p. 462. 

21 id. Lect. 18, p. 426. 

23 id. Lect. 19, p. 431. 

28 ih. 434. See below, ch. vi. * Intention.' 

2* Hobbes' *last appetite or aversion.' Leviathan, c 6, p. 28. 
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and the power of drawing that balance or judging between 
those desires*^ In the presumptions and counter proofs of 
legal practice, particularly, as we shall see, in the case of 
omission, the faculty or power of willing must be recognized 
as something distinct from its exercise, and it is to that 
faculty or power that I should venture to give the name of 
volition^ meaning volition in the abstract. 

On his individual volitions Austin has a great deal of 
what appears to be rather psychological than legal rea<=;oning. 
Law scarcely enters into them, any more than it does into the 
conditions of brain, which cause them, or the external im- 
pressions which may cause that Being internal, and not 
perceptible by sense, the desires in question have to be 
inferred, and, as a matter of fact, they are conclusively 
inferred, except in certain recognized cases, in which an in- 
ference, or the admission of proof, to the contrary, is clearly 
reasonable. 

An agent is presumed to will what he does, or, his action 
is presumed to be voluntary, unless he be in one of the predi- 
caments hereafter considered ; which may be roughly classed 
under the two heads of XJncoiisciousness or Constraint ; sug- 
gested by the two homely questions: — (A) Did. he know 

what he was doing ? (B) Gould he help it ? 

A. Unconsciousness. There is an actual unconscious- 
ness, or what generally goes by that name*''^ in sleep, and 
those cases of mental derangement where the person may 
be said, probably as to the primary motion itself, certainly, 
as to the most immediate consequences of that motion, 
not to know what he is doing, and therefore, of course, not to 
do it in consequence of a wish or voluntarily. With sleep 

25 See Locke, Essay, Bk. 2, ch. 21, § 6. Hobbes too (1. c.) admits ^faculty 
of willing, although it is to the exercise of the faculty rather than the faculty 
itself that he gives the name of The Will. 

^ See for objections to the term, Maudsley, p. 239. 
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must obviously be ranked tbat condition intermediate between 
sleeping and waking in which the ideas and hallucinations 
of a dream persist for a time, and in which actions have been 
committed of the nature of which their agents are on all 
hands considered unconscious'^ Sir J. Stephen apparently 
gives the name of voluntary to the actions of somnambulists^ : 
but he would not, it is presumed, hold that such persons 
know what they are doing, or are responsible for it. It is 
quite possible that acts of a highly criminal character per se 
might be committed in this state of the agent, which is by 
some thought akin to epilepsy; the practical danger to be 
guarded against is the ease with which it may be feigned". 

In the case of lunatics generally (as well as infants) the 
ground of exemption is based by Austin upon presumed 
absence of unlawful intention or inadvertence**, and he takes 
Blackstone to task for saying that the act goes not with their 
will, &c". If there is a positive act there must, he says, be a 
will going with the act. This follows from Austin's narrowing 
down the popular meaning (above, p. 22) of act, by insisting 
upon voluntariness. The injurious movement of the madman 
is not his act at all, in Austin's strict sense, if he does nbt 
know what he is doing. If he does, and is yet held exempt, 
the exemption has of course, nothing to do with %oilL But 
where there is a present mental derangement, which prevents 
the agent from knowing what he is doing, Blackstone seems 
to be more correct than Austin, in attributing a deficiency of 
willy though he is wrong in taking such deficiency to be the 
ground of all exemptions on the score of lunacy. His words, 
defective or vitiated understanding, do not, as I once thought 
they did, point to any alternative of moral discernment, but 
merely to the dilBTerence as generally conceived between an 

27 ib, 251—3. See however R. v. Milligan, Taylor, 763. « G. V. p. 79. 
» Maudsley, 250, 251. so Austin, Lect. 26, p. 607. 

^ Austin, ib, p. 511. Bl. Comm. 4. 2, p. 24. 
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idiot and a lunatic : which is rather a medical than a legal 
distinction^ ; the enquiry for law being merely, so far as we 
have got, Did the offender know what he was doing ? 

Drankeniiess. In the cases hitherto mentioned, then, 
the ordinary inference or presumption, that a person willed 
to do what he did, is allowed to be met by proof of his being 
in such a state of unconsciousness at the time, that he could 
not know what he did. To this head of not knowing what 
one is doing, and consequent want of volition, belong, in fact, 
extreme cases of mad drunkenness. Not where the man has 
intentionally drunk, as it is said, to get pluck^'y but where he 
does an act which he apparently neither intends nor wills nor 
likes, in an utterly aimless random fury. Blackstone®* justly 
adverts to the parallel between this state and ffenzy or fit of 
madness : and this, I think, rather shews that his reasoning 
is confined to, or at least suggested by, violent crimes. He 
is usually, however, taken to speak generallyy and Austin 
says that in criminal cases drunkenness is, by English law, 
never an exemption. This statement will be examined 
directly. Another, made by the same author" as to the 
sweeping exemption allowed, in Boman law, to drunkards, 
is most questionable. Beyond a distinction between sudden 
and deliberate impulse in the punishment of battery or 
homicide^*, and a commutation of the penalty of death in the 
case of soldiers'^ I can find no authority for it. 

^ See Stephen's Digest, note 1, p. 332. For the distinction as drawn by 
Coke see 1 Inst. 247 a. 

» Austin, Lect. 26, p. 512. 

« Comm. 4. 2. 26, 26. 

» tb. p. 512. 

^ Dig. 49. 19 (Da poenis), 11. 2. Delinqmtur...aut proposito ant impetu 
ant casu... impetu... cum per ebrietatem ad manus aut ad ferrum venitur. 
Was Austin's *'Even in delict* due to the word *delinquitur?* 

^ Dig. 49. 16. 6, 7. Arrius Menander de re militari. Per vinum aut lasciviam 
lapsis capitalis poena remittenda est, militiae mutatio irroganda. 
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In the case of drinking "to get pluck" which Austin 
terms intentional drunkenness^^, as in many other crimes com- 
mitted by drunken men, they do know what they are doing 
and wish to do it^'. Hence the law may very justly, as 
Blackstone says our law does, look upon this drunkenness as 
rathei: an aggravation than a palliation of the offence *^ In- 
voluntary drunkenness, if this expression" means drunkenness 
caused by the artifice of others, is to be classed with accident*^ 
Disease caused by previous voluntary drunkenness** cannot, 
as far as I can see, be separated from mental derangement in 
general. 

In voluntary drunkenness, though it may not be what 
Austin seems to mean by intentional**, and though the drunk- 
ard did not know what he was doing, it appears that he is 
punishable by English law as if he had wished or willed the 
act in question or intended its consequences. The effect of 
this presumption, which is at any rate fictitious, even if it be 
quite desirable, is, as Markby** points out, to make drunken- 
ness itself an offence, which is punishable with a degree of 
punishment varying as the consequences of the act done. 
The rule has apparently been qualified in cases where a 
specific intention is essential to the crime, but I do not know 
that the qualification is very cleariy established**. It is pos- 
sible, however, that where there is reason to presume some 
intention, drunkenness may be taken into account to modify 
the character of the intention presumed. Where there is no 

88 Lect. 26, p. 512. » See Markby, § 281, p. 144. 

*<* Comm. 4. 2, p. 25, adfinem, 

^ Used by Stephen, Digest, Art. 20 (p. 17), note 2, 

*2 See below. 

^ Stephen, L c. 

^ i,e, contracted with a view to the commission of the crime. 

« § 281, p. 145. 

** See Stephen's Digest, Art. 29, Illust. 4, p. 17. Nothing coiresponding 
in Code. The principal case is B. v. Cruse, 8 Carrington and Payne, 546, 
See also B. y. Carroll, 7 C. and P. 146. 
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such reason — nor perhaps to presume volition either — ^will 
not the least culpable form of intention be presumed*^ ? 

Blackstone's reason for the alleged rule of English law 
about drunken criminals — that one crime shall not be allowed 
to privilege another*® — falls, of course, before the objection 
that drunkenness ^er se is not a crime*®. The true ground of 
liability in this case is, as Austin points out*^ not volition, 
nor intention, but heedlessness. 

In childhood^ the unconsciousness may apparently be 
sometimes actual, sometimes only what I shall call virtual. 
Under actual unconsciousness should probably be classed the 
state of a very young child, many of whose movements are, 
just like those of a person in sleep, purely involuntary". 
This must not be confused with the case of older children, 
whose actions are not involuntary, but who either do not 
know the immediate and necessary consequences of those 
actions, or, if they do, do not know that they are wrong or 
punishable. In both these last cases there certainly is voli- 
tion, for the primary bodily movement is voluntary. In the 
first, however, the knowledge of those immediate conse- 
quences which all ordinary people would connect inseparably 
with the primary movement being wanting, volition should 
be treated as wanting for the wlwle act. In the baby the 
movement probably is actually involuntary, and it will 
naturally be treated as such in the child, who has never, e.g. 
seen or heard of a gun before, and so may reasonably be said 
not to know what he is doing when he pulls the trigger. This 
is therefore, in principle, a case of virtual unconsciousness. 

^7 This seems to have been the course followed by the jury in B. y. Monk- 
house, 4 Cux, 56. 

*8 Comm. 4. 2, p. 26. 

*^ Markby, § 279, p. 143, and note. Coke's (1 Instt. 247 a) is a case of 
laches by drunkard in a civil matter. See, however, Hale 1 P. C. 32. 

80 Austin, Lect. 26, pp. 612, 613. 

»i See corUra, Stephen, G. V. p. 79. 
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Practically it is settled, in most countries, together with igno- 
rance of the wrongness of the action, by a general negative 
presumption juris et dejure, when the child is proved to be 
under a certain age. But the complicated grounds of exemp- 
tion, in the case of infants, will be shortly treated all together 
in a later chapter. 

Inevitable ignorance of fact is also a case of virtual 

unconsciousness. The agent may wish to do, and believe that 
he does, one thing, which is lawful, when he is, as a matter 
of fact, doing another which is not lawful and which he has 
no wish to do**. This is the case where Blackstone says that 
the will and the deed act separately '', for which he receives 
his due, and perhaps rather moi;e than his due, share of 
criticism**. In truth, the presumption of volition is met by 
proof that the party could not know what he was doing. If 
he could have known, had he employed due attention or 
advertence ; if his ignorance, that is, was not inevitable, but he 
had what is sometimes called a latent knowledge which he 
did not apply ; although there was no exercise of will as to 
what he actually did, yet the degree of virtual unconscious- 
ness, from which his conduct arose, is reasonably not held 
ground for exemption, though it is for diminution of crimi- 
nality and mitigation of punishment. He is, in fact, liable 
on the ground of negligence, heedlessness or temerity". 

The amount of attention or advertence required, to make 
the ignorance inevitable, will vary according to the degree of 
suspicion with which the law looks upon the act itself. This 
suspicion, accounts for those cases where, though the act is 

^^ For extra refinement, and, as it seems to me, mmecessary complication, 
on this subject, see Bentham's unadvised act, as to the existence of an im- 
portant circumstance, and the first part of the chapter on Consciousness 
generaUy (Introduction, ch. iy. pp. 89 — 91). 

*' Blackstone, Comm. 4. 2, p. 27. 

" See particularly Markby, § 267, p. 132. 

^ Austin, Lect. 25, p. 495. 
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not a crime unless some independent fact coexists with it, 
courts have held that the person does the act "at his peril"." 

Inevitable ignorance is the real ground on which an . 
insane person is not held responsible for an act which would 
be justified or excused by a state of things in which his 
delusion caused him to believe". 

Virtvul unconsciousness arising from inevitable ignorance 
characterizes also such accideiltal acts as the agent could nei- 
ther foresee nor prevent*®. Austin, I must remark, lays it down 
generally, that an act of a party cannot be called an accident**. 
I have referred to his narrowing of the ordinary sense of act 
before : here, I should prefer to say that an act of a party 
may be an accident, in which case it is not a voluntary act. 

Where the party never knows what he is doing, to the 
moment of action, there is clearly an unconsciousness which 
precludes volition. In a large class, however, of ** accidents," 
the party does know what he is doing but acts involuntarily. 
To use the popular language which I must employ as the 
best criterion of legal responsibility, he cannot help it This 
brings me to the second class of involuntary actions, which I 
have roughly entitled constraint. 

B. Constraint may be actual, virtual or legal. To the 
first head obviously belongs physical compulsion, where 
there is absolutely no volition of the person by whose body 
the act is done; as where another forcibly presses such person's 
finger against the trigger of a pistol. The primd facie agent 
is not really the agent at all, but the instiTiment or means. 
This case is referred by Austin to accident^, and I should be 

"" Stephen, Dig. Art. 34, and the case of Prince there referred to (Law 
Reports 2, Crown Cases Beserved, 151, especiaUy BramweU, B. pp. 174, 6). 
In the Code (§ 221) it is expressly provided that belief of the girl's being 16 
shall be immaterial. 

B7 Stephen, Digest, Art. 34. Bl. 1. See Code, § 22. . 

^^ Austin, Lect. 25, p. 493. See also below under * constraint.' 

»» ib. «o Austin, Lect. 25, pp. 614, 615. 

c. 3 
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disposed, conversely, to class under actual constraint any 
other instances of accidental conduct which might have been 
foreseen but could not have been prevented®\ 

Actual constraint becomes, it must be remembered, vir- 
tual voluntary action, if the party places himself voluntarily 
in a position where he must be subject to the constraint. 
A similar qualification will be noticed shortly in duress per 
minas. The case here supposed is not one of accident, 
because it not only could have been prevented but was pre-» 
concerted. 

Under actual constraint may be classed the case, roughly 
describable as omission, and barely conceivable now, where 
a man is legally punishable for not doing Something which 
he could not do. Here Austin puts it that the party is 
not obliged or cannot be obliged by the original command of 
the legislator**. It would seem more correct to say that the 
legislator may impose such an obligation (for these will 
clearly be cases of direct despotic command), but will impose 
it ineflFectually. Austin's dictum appears to me a confusion 
of legal obligation, as it ought to be and generally has been, 
with legal obligation as it may occasionally have been under 
a Cambyses or a Philip the Second. 

Virtual constraint is a general term which will conveni- 
ently cover self-defence^ duress per minas and all other cases 

of Austin's extreme terror, together with the questionable 
one of irresistible impulse. To all, it appears to me that 
Austin's words apply: — "The sanction may operate on the 
desires of the party, may be present to his mind, and the 
performance of the duty may not be altogether independent 
of his desires; but the party is aflfected with an opposite 



^ See above {Unconsciousness) for the remaining cases of accident in the 
original conduct : for accidental consequences, below, ch. it. 
« Austin, Lect. 23, p. 468. Cf. 26, 615. 
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desire, of a strength which no sanction can control, and the 
sanction therefore is ineffectual**." 

Self-defence or, more properly, self-preservation is the 

overpowering motive in that hypothetical case of unavoidable 
necessity y which Blackstone recognizes as constituting, if not 
a legal involuntariness, at least an absolute excuse for homi* 
cide**. The term self-defence is more properly applicable to 
Blackstone's excusable homicide, se defendendo, upon a sudden 
affray^. (I may remark that the passage quoted by him 
from the Digest^ only refers to a civil action, though the 
principle is reasonable enough for general application.) The 
virtual constraint here is very strong, and, in the case where 
the slayer has not begun the fight, that 'intention of the law' 
which * holds the survivor not entirely guiltless * would per- 
haps at the present day be questioned ®^ The principle of self- 
preservation, extended to the case of others whom the agent 
was bound to protect, is generalized by Sir James Stephen, 
under the head of necessity, into an excuse of acts done, only 
in order to avoid consequences which could not otherwise be 
avoided, and which would have inflicted upon the agent, or 
such other persons, inevitable and irreparable evil, provided 
no more is done than was reasonably necessary for the pur- 
pose, and the evil inflicted is not disproportionate to the evil 

^ Austin, Lect. 26, p. 515. Bentham "The will is acted upon by an oppo- 
site superior force.'* Introduction, ch. ziii. § xi. p. 174. 

M Comm. 4. 14. 186, where two persons, being shipwrecked and getting 
on the same plank, but finding it not able to save them both, one of them 
thrusts the other from it, whereby he is drowned. See Stephen, Digest, 
Art. 82, note 2, for an actual case. 

w Comm. 4. 14, pp. 183, 4. 

«« Digest, 9. 2. 45. 

^ Blackstone, Comm. 4. 14. 184, adfinem, and 4. 14. 187. See, on the 
subject of private defence generally, and the necessaiy modifications in the 
law on this subject to suit the present day, Stephen, Digest, Art. 200 and 
note 1 on p. 125, 

3—2 
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avoided^. This is at any rate good sense, and should be 
law"^. 

Duress per minas is a special case of self-preservaiion, 
where the danger has been held out with the express inten- 
tion of compelling the agent to commit a crime. Of course 
there is volition here — the act is distinctly that of the primA 
fade agent — the question is, whether, as a matter of policy^ 
he is to be exempted from criminal liability ^^ In the dis- 
tinction drawn by Hale^^ between physical compulsion and 
moral force, he lays it down that even an assault on a man 
to the peril of his life in order to compel him to kill another 
is not a legal excuse. In treason, the mere joining with 
rebels may be excused, but only during continuance of actual 
force on the person and present fear of death". It has in 
fact been laid down generally that the apprehension of per- 
sonal danger does not furnish any excuse for assisting in doing 
any act which is illegal". These dicta are harsh and per- 
haps scarcely established law. Duress per minas, as an ex- 
emption from criminal liability, is, however, certainly con- 
fined in England, to compulsion, by threats of immediate 
death or grievous bodily harm, from a person present at the 
commission of the offence. It is questionable whether it 
covers acts committed by a principal agent; and it seems 



ra Stephen, Digest, Art. 32. 

^ The clause does not appear, in the same general form, in the Code 
(§§ 22 — 24), See, however, certain particular provisions, farther on 
(§§ 64—67). 

70 See Markhy, § 287, p. 148 : also Austin, Lect. 26, p. 615. It is surely 
incorrect here to say that '* the sanction of the law is not operative, and 
therefore there is no obligation." It is rather true that the sanction does 
operate, but must, on all but the firmest minds, operate in vain. 

7i Hale, 1 P. 0. 434. 

7* 1 East, P. C. p. 71 and M'Growther's case, 18 HowelPs State Trials, 394. 

78 Denman, C. J., in Beg. v. Tyler, 8 Carrington and Payne, 621. 
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reasonable also to disqualify from this exemption any one 
who was a party to any association or conspiracy, being party 
to which rendered him subject to such compulsion'^*. 

I do not know whether the commission of crime under 
this influence merely of great physical pain, applied to com- 
pel such commission, would come under actual constraint or 
that diflScult sub-division of virtual constraint, to be treated 
next, irresistible impulse. The case is not, at present, very 
likely to occur. 

Irresistible impulse belongs mainly to the subject of 
present mental derangement. It is not yet, I believe, ex- 
pressly recognized by our law, though often alleged by 
medical witnesses, and sometimes forming the ground of 
pardon or reprieve. Is it true, that a man may murder an- 
other, knowing what he is doing, knowing that it is morally 
wrong, knowing that it is legally punishable but yet unable 
to resist the impulse? Can it be reasonably said that he 
could not help it ? Experience, I believe, shews that there 
are such cases, and yet that the conduct of such a person is 
not traceable to any specific delusion". Proof that this im- 
pulse wa^ irresistible will vary according to the particular 
circumstances: but, if it be satisfactory to the minds of 
reasonable men, they ought perhaps to hold that the act was 
not voluntary and acquit the prisoner". Certain medical 
authorities shew a disposition to extend this excuse to cases 

7« Stephen, Digest, Art. 31, and Code, § 23. 

7' See generally the cases in Maudsley, ohaps. y. and yz. (Partial Insanity). 

7s Stephen (G. Y. p. 95) seems to admit this. In the Digest (Art. 27, G, 
andBlnstrations, pp. 15, 16) he treats the fact whether the principle here ad- 
vanced is part of our actnal law as doubtf al. It clearly does not come within 
the words "incapable of appreciating the nature and quality of the act." See 
the remarks of Mellor, J., in B. v. Cockroft (Leeds Autumn Assizes, 1865), 
Taylor, 753; and, as against the admission of irresistible impulse, Parke, B., 
in B. V. Barton, 3 Cox, 276 and Bramwell, B., in B. v. Haynes, 1 Foster and 
Finlason, 667. 
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where the act has been done deliberately: but it seems 
reasonable to confine it to sudden fits or paroxysms"* 

With regard to the furiqus anger alleged by Austin a^ 
a ground of exemption in Broman law^^ if there is any autho-^ 
rity for the doctrine, which I have been unable to find, its 
principle would probably be the same as in the case of 
irresistible impulse. 

Exemption on the ground of legal constraint can only 
occur in the case of criminal actions performed bond fide 
under the orders of a properly constituted superior. Whether 
such orders are per se a ground of direct exemption at all in 
English law appears to be doubtful'®, except in the case of 
married women, to be noticed directly. 

Under defect of will, Blackstone refers to "compulsion 
and inevitable necessity*^," acts of a violent character per se 
which result from the " commandment of the law"" and acts 
" contrary to religion and sound morality," but done under 
the obligation of " civil subjection®*." With the first class 
may obviously be coupled what is justifiable ''rather by the 
permission than by the absolute command of the law for the 
advancement of public justice or the prevention of atro- 
cious crime^." None of these acts enumerated by Blstck- 
stone are criminal at all^. 

The exemption of a viarried woman from criminal 
liability, on the ground of presumed coercion by her husband, 

^ Case of Dove. Stephen, G. Y. pp. 401, 2. I think even Dr Mandsley 
(p. 149) would scarcely extend exemption to cases where the act was actually 
performed in cold blood. 

7» Austin, Lect. 26, p. 513. ^ Stephen, Digest, Art. 202. 

80 Comm. 4. 2, p. 27. 

81 ib. 4. 2, p. 31. See Hale, 1 P. C. 43. <» Blackstone, Comm. 4. 2, p. 28* 
8B ib, 4. 14, p. 179. He is only speaking of homicide: but I do not see 

why his remarks should not have application a fortiori to other acts. 

8« For "Cases in which infliction of bodily injury is not criminal,'* see 
generaUy Stephen, Digest, Pt. v. ch. 21. 
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only extended to minor cases **, was only a prcesumptio juris 
(not also de Jure^) so that proof was admissible against it, 
and will probably be shortly abolished®^ though it would 
seem reasonable that less proof of constraint might be 
accepted as to the actions of a woman in her husband's 
presence than in other cases. 

Forbearances and omissions, I have now briefly con- 
sidered the cases where a person has done something, but 
yet the act, with the more immediate consequences included 
under the usual meaning of that term, either is involuntary 
or is reasonably treated as such, and the agent is therefore 
exempt from liability for what is virtually not his doing. 
I shall further have to treat ; on the external side, of the less 
immediate consequences of a man's voluntary act; on the 
internal side, of mental condition preceding such an act, and 
lying behind the volition which causes it. 

It will be necessary, however, first to give a little con- 
sideration to the immediate circumstances of a non-act ; the 
case, that is, where criminal consequences are imputable to a 
person because he has not done something. In this case, his 
conduct must have been either a forbearance or an omission. 
The frequent confusion of the two is justly censured by 
Austin®®, and the distinction which he has drawn between 
them is of considerable practical importance in criminal 
responsibility. A man, unacquainted with driving, takes in 
hand a team which he is assured is perfectly quiet: the 
horses bolt and kill a foot passenger. A nurse wilfully 
abstains from administering the stimulant ordered by the 

^ See BusseU, 1, p. 140, note o, Blackstone*s distinction (Gomm. 4. 2, pp. 
28, 29) of mala in se and mala prohibita is not satisfactoiy here (or anywhere 
else). 

w See Hale, 1 P. C. 616. 

87 Compare Stephen, Digest, Art. 30, with Code, § 23. 

88 Austin, Lect. 14, p. 377. 
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doctor as of vital consequence to the patient; and the 
patient dies. The first case will scarcely amount to man- 
slaughter, the second is very like murder. 

The subject of omission, properly so called, has been very 
much overlooked by our old common-law writers, who have 
consequently been driven to such legal hypotheses as malice 
against all mankind^. Forbearanoe would in general be 
indicated, with a nearer approach to truth, by such quasi* 
active words as wilfally abstaining^ &c. But, even down to 
modem times, a clear distinction between the two is not easy 
to draw, because of a double use of the word omission^ arising 
doubtless from the attractive antithesis between omission and 
commission. Hence, omission has been extended to all non^ 
doing, so as to include forbearance, or intentional non-doing, 
as well as omission proper, or tmintentional non-doing"^; and 
to require division into malicious and negligent^^. In the 
criminal code now under consideration omission clearly 
includes intentional conduct, which is specially called wilful 
omission". 

It is probable, then, that this double and ambiguous use 
of the word omission will hold its own in English legal 
phraseology, partly because it is, as we see, pretty firmly 
established there, and partly on account of a special meaning 
popularly given io forbearance, which somewhat incapacitates 
that term for substitution in place of wilful (/mission. By 
forbearance is often meant, as Austin remarks", the inten- 
tional non-doing oi an act which we are bound not to do or 
justified in not doing. While, as he himself uses the word, 

^ e.g. Blackstone, Gomm. 4. 14, p. 192. 

w Austin, Lect. 20, 439. » Markby, § 219, p. 107. 

w Code, § 172. "Act or omission," § 194, "wilful omission or neglect." 
See Stephen, Digest, Art. 212. Neglect is also used of intentional conduct in 
Code, §§ 185, 6. 

^ Austin, Lect. 20, p. 438. 
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it is not restricted to lawful forbearances, but applies to any 
act whatever. I must here follow Austin, in the teeth of 
established usage", as to the meanings given to these two 
words, on account of their great clearness and convenience. 

Forbearance and omission are, then, both, as regards exter- 
nals, the not doing something which a person could have done. 
The diflference lies entirely in his state of mind, and is very 
well drawn by Austin. The only obscurity in his account of 
the matter seems to arise from the introduction of his un- 
lucky particular volitions. Omission is the simpler case, and 
the simplest case of omission is, where a man does not do an 
act because he never thinks about it®*, and of course never 
wills to do it. " The will," to use that popular abstraction, 
is perfectly dormant : there is no volition whatever. 

A less simple but more common form of omission is where 
something is done — ^there is an action — but, in the manner 
of doing it, the taking of certain precautions is omitted, from 
the same state of mind as leads to omission of an act alto- 
gether. 

It was stated above that forbearance and omission are 
both the not doing something which a person could have 
done. This presumption of the faculty of volition, the power 
of willing and doing, is essential. To use, as an illustration, 
Austin's favourite word advert ; there can be no inadvertence 
unless there is a mind (with the necessary knowledge), to 
advert; and so, a blind, or illiterate, person cannot omit to 
read a royal proclamation. 

Omission is often used only for culpable omissions ; when 
we unintentionally do not do something which we are bound 
to do^. There is no great objection to this narrowed meaning 
in the present subject, because these are the omissions with 
which we have mainly to deal in criminal law. Still, I sup- 

M Austin, Lect. 20, p. 439. « * adverts to it.' ib. 438. »• ib. 
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pose the word per se should mean the uninteDtional non- 
doing of anything. 

Forbearance, on the other hand, is a not doing " with an 
intention of not doing *"," where intention is obviously used by 
Austin rather in the ordinary meaning of purpose than in 
his peculiar meaning which will be considered hereafter. At 
present, I am confining myself to the immediate circum- 
stances of not doing and, as much as possible, to the state of 
mind relating merely to the non-act. For which reason, I 
prefer another definition given by Austin of forbearance, 
where he says it is '^ the not doing some given external act, 
and the not doing it in consequence of a determination of the 
tuili^" The difference between omission and forbearance lies 
in that exercise of volition, which enters into the latter, and 
about which Austin involves himself in what certainly appear 
very unnecessary difficulties. He sees and admits that there 
is an " act of the will " in forbearance : but, he says, the 
forbearance itself is not willed, because we cannot will 
nothing, the absence or negation of an act^. He has there- 
fore to assume that, in forbearance, as we do will something, 
we will an act other than the act forborne, and excluding it^**. 
And, in the end, he is obliged to admit that a present for- 
bearance is not necessarily preceded or accompanied by a 
present volition to do another act : but may be preceded or 
accompanied by mere inaction "\ 

The views of Hobbes and Locke are, I think, much 
clearer. Hobbes connects Deliberation directly with the doing 
or omitting the thing propounded, and the will (i.e. the act 
of willing) directly with the action or the omission thereof*®*. 
By omission he here obviously means what I have called, 

97 Austin, Lect. 20, p. 439. ^ id. Lect. 14, p. 377. 

w icL Lectfl. 19, 20, pp. 437, 8. iw ib, 

iw id, Lect. 21, p. 462. See also note 76 to page 488. 
W2 Leviathan, 1, ch. 6, p. 28. 
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following Austin, forbearance : but the point to be remarked 
is that he places action and forbearance on the same footing, 
and feels no necessity for interposing a tertium quid, which is 
to be willed, inconsistent with the thing forborne. " To avoid 
multiplying of words," says Locke *°^ "I would, under the word 
action, comprehend the forbearance too of any action pro- 
posed : sitting still, or holding one's peace, when walking or 
speaking are proposed, though mere forbearance, requiring as 
much the determination of the will, and being as often 
weighty in their consequences as the contrary actions, may... 
well pass for actions too*" Common experience, in fact, 
shews that in forbearance we do not will an act exclusive of 
the act forborne, but will to stay just as we are : the ordinary 
popular expressions in such cases point not so much to the 
notion of positive inconsistent action, as to the restraint of 
ourselves from action at alP^. 

One thing is certain in forbearance, that, whether its 
modus operandi be a remaining at rest or an act excluding 
the act forborne, it is an exercise of volition, and therefore 
will in general involve a greater liability for consequences 
than omission, where the volition is dormant. On the one 
hand, however, exercise of volition cannot be so reasonably 
presumed in the case of non-act as in the case of act. If a 
man does something, we primd fade assume that he willed 
to do it. If he does not do something, we do not assume 
either that he willed not to do it or that he never thought 
about it, without going into his probable desires or inten- 
tions — his condition of mind, with reference to more remote 
consequences. On the other hand, even in the case of a 
clearly proved forbearance, although this is in all mental 
conditions exactly on a level with action, and may be preceded 

108 Essay 2. 21, § 28. 

iw ftc 'io'vxws — siste— stop I all properly transitiYe verbs, but expressing 
action merely upon one's self. 
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by the stroDgest wish, and even purpose, so far as the for- 
bearance is concerned, of consequences which would be crimi- 
nal when resulting from a positive act : yet, if the train of 
events which ends in these consequences is not due in any 
point to the person, who is merely a complacent spectator, he 
does not appear to be, in actual legal systems, criminally 
liable, whatever moral abhorrence his conduct would natu- 
rally excite; unless the act from which he forbore was one 
which he was under a legal obligation to perform^"'. There is, 
however, little doubt that any such cases which became 
frequent, and so, capable of being dealt with geneiically, 
would lead to the speedy imposition of legal obligations to 
meet the emergency**. 

^^ See the very strong iUnstration, I presnme hypothetical, in Stephen*8 
Digest, p. 135, and the statement in the text (Art. 212). ** It is not a crime to 
cause death or bodily injury, even intentionally, by any omission, other than 
those referred to in the last article." 

iM Cf. the roles and cases in Stephen's Digest, ch. 22, and compare Part 
XY. of the Code, and below end of ch. a. 



CHAPTER IV. 

ESSENTIALS OF CRIMINAL LIABILITY, CONTINUED. 

Offender's knowledge as to the probable consequences of his 

condiLct. 

Volition, including not merely the exercise but the power 
or capacity of will, has been sufficiently considered as con- 
nected with the offender's conduct, whether act, forbear- 
ance or omission, and the more immediate consequences 
which are generally coupled with that conduct under the 
word act 

I proceed now to the remoter mental condition which 
causes or further characterizes the conduct, and so ren- 
ders the offender criminally liable for that conduct's results. 
At first sight such condition would appear to consist simply 
oi desire, 'positive or negative — Hobbes' " Appetites and Aver- 
sions, Hopes and Fears." But it is obvious on a little 
thought that a more important essential, to which desire 
may or may not be superadded, is expectation, or rather 
the grounds of eocpectation. And here the use of the term 
knowledge, in the latter part of Chapter I. and the heading 
of this Chapter, must be explained. 

EzpectatioHy when very strong and well founded, is often 
styled Knowledge — or, e converso, what is often styled 
knowledge, as to the future, is really only a strong expecta- 
tion. Thus Austin himself speaks of knowing that a thing 
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-will happen*. This expression is, strictly and literally 
taken, incorrect: we can only krww what is happening or 
has happened; as to future consequences, our so-called 
knowledge is merely a strong expectation, which may 
amount to what we call moral certainty but is not certain 
in fact. 

If, however, we change the phrase to, knowledge that so 
and so is likely to happen, the word know has now a strictly 
proper meaning, though its object, in that meaning, is not 
very clearly expressed. As applied to our own conduct, the 
expression knowledge that svch a result is likely^ obviously 
means, our knowledge that similar results have followed, 
and do ordinarily follow from similar conduct. As applied 
to the conduct of others : — When I say to a fellow, who has 
thrown or fired a detonating ball so as to fall into a powder 
magazine — You knew it would blow up-— I mean, I assume 
that you knew, either through your own experience or 
through the experience and information of others, what 
have been the results, what are the ordinary results, of such 
dealings with powder and detonating balls. I may make 
a wrong assumption, (or presumption as it is called when 
the courts make it,) but that is what I mean; and this 
is correctly called knowledge. Such knowledge might of 
course be proved by entering into the previous life of the 
individual ; but common sense shews that such an enquiry 
would be in general not only troublesome but trivial and 
unnecessary. The mere fact that such speeches or impu- 
tations, as I have instanced, are made every day, in the 
practice both of courts and ordinary life, points to the 
existence of some general experience, common to those 
amongst whom a person lives, and an assumption that, as 
so living, he has that experience for a guide to the pro- 
bable results of his conduct. 

^ Austin, Notes on Crimin&l Law, p. 1093. 
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A special standard of experience exists, and may be rea- 
sonably assumed in individual cases, amongst professional 
men. An engineer for instance, would be presumed to 
know the results of certain conduct with reference to an 
engine — a gasmau with 'reference to gas — a man who 
took any post or occupation with reference to the duties 
of that post — better than an ordinary person*. This special 
presumption is an important point, but it seems to me to 
come under the same general principle as the former. 

Broadly stated, the presumption is this — a man is taken 
to know, as to the probable consequences of his conduct, 
what most people in his position would know. In law, this 
is a prcBsumptio jvrts, but not also de jure, for special cir- 
cumstances of ignorance may be shewn, to rebut it, in the 
case of indimdvals; and, in the case of some classes of per- 
sons, there is a counter presumption. 

The next essential, then, of criminal liability, besides 
those already considered, is the agent's knowledge, that is, his 
expectation or capacity of expectation, of the consequences 
of his conduct : " the party expects the consequences in- 
consistent with the objects of his duty," (more shortly the 
criminal consequences) — "or he might expect such conse- 
quences if he adverted or attended as he ought'." His guilt 
or liability will materially vary in degree — ^the results pro- 
duced being the same — as his state of mind turns out to 
have been actual expectation, or the mere capability of it, 
and as his actual conduct was more or less likely to cause 
the results which it did cause, and therefore to suggest to 
him the expectation of them. But the capacity for such 
expectation must be there, or the party is, except in one 
anomalous case, noticed below, not liable at all. 

The experience, knowledge, or capacity of expectation, 
of which I am now speaking, is, as I have said, presumed, 

2 Maorkby, p. 108, §§ 220, 221. . » Austin, Lect. 25, p. 484. 
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and reasonably presumed by law. The exemptions, therefore, 
or cases of non-Uability^ under this particiQar head, will be 
either where there is a counter presumption (the case of 
infants), or where it is proved that the offender could not 
foresee the consequence of his conduct\ It is sometimes 
said that such a person ' does not know what he is doing/ 
but this phrase is best confined to the more immediate con- 
sequences of bodily movement. 

This want of knowledge has been, in our cases, 
often rather confusedly combined- with want of know- 
ledge of the wrongness or punishability of the act and 
its consequences taken together; e.g. the question is put 
"whether the prisoner was labouring under that species 
of insanity which satisfies the jury that he was quite un- 
aware of the nature^ character and consequences of the act 
he was committing — in other words was really unconscious, 
at the time he was committing the act, tiiat it uxis a crime^r 
The Solicitor-General speaks, in Lord Ferrers' case, of suf- 
ficient faculty '* to distinguish the nature of actions, to dis- 
cem the difference between moral good and evil^." The 
prisoner's being " insensible of the nature of the act he was 
about to commit" and ** disabled from discerning that he 
was doing a wrong cwrf," are apparently, from their con- 
nexion with the same phrase about Ulusiony spoken of as 
the same thing'. There is a like want of clearness, in the 
language of English practice, with regai'd to infants under 
14 and over 7 years of age. Here, in felonies, it is left to 
the jury to say whether, at the time of committing the 
offence, the person had guilty knowledge thai he was doing 

* Austin, Lect. 26, p. 506, "did not and could not." If the second nega- 
tive has to he proved, the first is clearly nnnecessary. 

^ Oxford's case, 9 Carrington and Payne, 547. 

• HoweU's State Trials, 19. 947. 

7 Bowler's case, Ck>lliii8on on Lunacy, p. 673 (addendum). 
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%or(mg\ It may be that a knowledge of the act's probable 
consequences does not enter into the question just quoted, 
but is presumed — a strong argument that such is a fortiori 
the general presumption in the case of advits. (The case 
of infants is taken all together hereafter.) 

Foresight of consequences^ however, as a separate thing, 
is clearly alluded to by the judges in answers 2 and 3 to 
the questions put on the celebrated case of McNaghten. 
To establish a defence, it must be proved that at the time 
of committing the act the accused was labouring under such 
a defect of reason from disease of the mind as not to know 
the nature and quality of the act he was doing — or — if he 
did know it, that he did not know he was doing what was 
vyrong^. 

On the whole, it is clear that, in English law, and in 
reason, all persons but very young children are presumed 
to have knotvn the probable consequence of their conduct, 
(besides those more immediate consequences which are 
generally regarded as part of an ax)t itself,) and are held 
criminally in some degree responsible for such consequences, 
unless it can be proved that they are incapable of such 
knowledge. 

There are three cases of such proof which practically 

occur. The first is that of incapacity from general defect 
of understanding or mental derangement. The second 
is the curious and difficult case of partial insanity and de- 
lusion, which often complicates the question of the present 
chapter with that raised in the preceding and in the follow- 
ing one. The third is pure accident. 

The first case does not call for much remark. It is 
described, in language more strong than coherent, by a judge 
in an early case. To be acquitted, on a charge for a great 

B B. y. Owen, 4 Carrington and Payne, 236. 
» 10 Clark and FinneUy, p. 210. 

c. 4 
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offence (malicious shooting at a person), a man must be 
totally deprived of his v/nderstanding and memory and riot 
know what he is doing, any more than an infant or brute 
or a wild b^ast**. Without pressing the curious classification 
of creatures contained in the last words, we may say that 
* understanding and memory* indicate experience and fore- 
sight of consequences. A proved general incapacity to foresee 
the consequences of the offender's conduct would doubtless 
be now held sufficient to constitute this exemption". 

The difficulty of paxtial insanity is pointed out, but 

certainly not solved, by Hale". In later timfes, ignorance 
of the nature and consequences of one's conduct has been 
here much confused with ignorance that the conduct was 
wrong. Against this, Erskine's famous argument in Had- 
field's case shews clearly that where the agent was under 
an entire delusion as to his act and its consequences, no jury 
could possibly convict him of murder, merely because he 
knew that he was acting wrong ox contrary to law^. The 
case put by Erskine is hypothetical, but one cannot help 
feeling that a true principle is laid down in the question 
submitted by a test-writer of great eminence — whether the 
agent committed the act under the influence of any insane 
delusion, disguising from him its murderous character" 

It is difficult to lay down a general rule for these cases. 
*' That the delusion must, for the purpose of the trial be 

10 Arnold's case, 16 HoweU's State Trials, 765, per Tracey, J. 

11 The act and its consequences are generally coupled together in onr 
law. "No act is a crime if the person who does it is at the time when it is 
done prevented [either hy defeotiye mental power or] by any disease affecting 
his mind (a) from knowing the nature and quality of his act, <feo." Stephen, 
Dig. Art. 27, p. 15. The part bracketed is doubtful. 

M IP.O. p. 80. 

u See Stephen, G. Y. p. 92. Erskine*s Speeches (Bidgeway) 4, pp. 188, 4. 
Collinson on Lunacy, p. 480,. omits the details of Erskine's argument. 
1^ Stephen's Blackstone, yz. 2, p. 28, note x (7th ed.). 
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taken to be true"," seems scarcely to supply a universal 
solution. If the consequences anticipated by the agent 
varied very slightly from the real ones, there would seem 
no great injustice in holding him liable for the latter : if 
very widely, the case approximates to that of purely acci- 
dental consequences. 

The case of purely accidental consequences differs from 

that of accident as to the act itself, in the fact of the original 
conduct being there involuntary and here voluntary. Black- 
stone is therefore not correct in speaking of a " deficiency 
of tciir' when the "want of foresight or intention" only 
applies to the consequences^^ He is also somewhat un- 
satisfactory in his treatment of accidental mischief which 
follows from the performance of a lawful act, in which case 
he first states that, as a general rule, the party stands 
"excused from all guilt ^':" but afterwards, that where the 
consequences amount to homicide (homicide per infortunium), 
" the word excfusahU imports some fault, some error or omis- 
sion: so trivial that the law excuses it from the guilt of 
felony, though, in strictness, it judges it deserving of some 
little degree of punishment ^V Here, in fact, the law, 
according to the same author, presumes a certain want of 
caution, implying that the consequences might have been 
foreseen, and therefore holds this a case rather for excuse 
than exemption". 

Other authorities add the words "using proper caution 
to prevent danger" to their statement of the case in point, 
rendering it pure matter of accident, as to the consequences 
which could not have been expected to result^. This very 

^^ Stephen, G. V. p. 92. I am not, indeed, sure that Sir James Stephen 
means to lay it down as a general rule, 

M Oomm. 4. 2, p. 26, adfinem. " ib. 4. 2, p. 27. 

M id. 4. 14, p. 182. » lb. 186, adfinem. 

» 1 East P. C. 0. 5, § 8, p. 221. Foster, Disc. 2, p. 258. 

4—2 
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proper addition — ^the employment of diligence or precaution 
— ^is indicated by Coke '^^ and is as old as Bracton". 

Austin appears to exclude from the class of accidents all 
mischief resulting from the act of a party" This is too 
general, unless we add the words ''and which could have 
been foreseen by him." Whatever mischief results from 
conduct which is dangerous, or from which such mischief 
might reasonably have been expected" is notf of course, 
pure accident. 

There is an anomalous case, to which reference has 
already been made, where neither expectation nor a ground 
for expectation of the actual consequences of conduct can 
reasonably be presumed, and yet the party has been, by 
English law, held liable for those consequences. This is 
the case in which the consequences result from an unlawful 
actj but are purely accidental : that is, the act is not done 
with the purpose of causing them, and their occurrence is 
not so probable that a person of ordinary prudence ought 
under the circumstances to take reasonable precautions 
against them"; where, in fact, there is neither rashness, 
heedlessness, nor negligence. The unlawful act in this case 
may apparently, in English law, be nothing more than a 
private wrong^; but the principle has been most strongly 

^ Instt. 3, cap. 9, p. 57. Yet he ahaU foifeit therefore all his goods or 
chattels to the intent that men should be wary so to direct their actions as 
they tend not to the effusion of man's blood. 

^ Bracton, L. 3, c. 4, foL 121. Casus... si Ucitae rei operam dabat...et 
adhibuit diligentiam. 

^ Austin, Lect. 25, pp. 492, 3. 

^ e, g, dangerous and unlawful sports or the use of weapons of an im- 
proper and deadly character in lawful sports. See Bussell, i. 819, 820. 

» From Stephen, Digest, Art. 210. 

^ ib. n. "Acts constituting actionable wrongs.*' It must also be accord* 
ing to Hale (2 P.C. 476) and Foster (Disc. 2, p. 259) in its original nature 
wrong and mischievous, not menHj malum prohibitum (Blackstone, Comm.4. 
2, p. 27, note 6). But this distinction is untenable (Stephen, Digest, Art. 
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developed in the more serious cases called felonies. The 
extremely harsh dictum of Coke*^, according to which the 
agent is to be held criminally liable to the fullest extent, 
and in the highest degree, for death accidentally resulting 
from an intentional act, unlawful but not necessarily danger- 
ous, has been somewhat modified by the merciful interpreta- 
tion of a later and more rational authority", but appears, in 
its very slightly modified form, to be still English law**- 
And it is laid down, in general, by Blackstone, that if a man 
be doing anything unlawful, and a consequence ensues which 
he did not foresee or intend, as the death of a man or the 
like, his want of foresight shall be no excuse; for being 
guilty of one oflfence in doing antecedently what is in itself 
unlawful, he is criminally guilty of whatever consequence 
may follow the first misbehaviour'^ 

In a minor degree it is perhaps not unreasonable that the 
accidental results of an unlawful act should be imputed to 
the author of that act, though he neither did nor could 
expect them. If, in a case mentioned above, inevitable 
ignorance as to an independent fact constituting his act un- 
lawful did not excuse the agent *^ still more, it may be urged, 

210, note 2, p. 131). In his text, Blackstone extends this doctrine to an 
original doing of anything unlawful. 

^ If one shoot at any wild fowl upon a tree and the arrow killeth any 
reasonable creature afar off, withont any evil intent in him, this is per infor- 
tunium, for it was not unlawful to shoot at the wild fowl : but if he had 
shot at a cook or hen, or any tame fowl of another man's, and the arrow by 
mischance had killed a man, this had been murder, for the act was unlawful. 
Coke, Inst. 3. 8, p. 56. The dictum appears to be based on decided cases. 

^ Foster, who (p. 258) requires that the intent must hefelonius. 

^ Gockbum, L. G. J., in Barrett's case. Stephen, Dig. p. 146, note 4. 
See also Bussell, i. 761, note (w), A more rational view is as old as East, 
1 P. C. p. 267. 

^ Blackstone, Comm. 4, cap. 2, p. 27. For the distinction of malum pro- 
hibitum or malum in se, see above, note 26. 

» Ch. III. note 56. 
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ought a man to do intrinsicaUt/ unlawful acts at his peril. 
But for fuU legal liability, if the dictum be not yet law, 
it is at least common sense and justice that ''a man is not 
answerable except for the natural or probable result of his 
own act"." 

The legal presumption as to the possession of ordinary 
experience extends, it would seem, to the application of that 
experience, with regard to the probable results of a man's 
own conduct, in cases of ax:t or forhearance. A defence, 
that is, would scarcely be admitted that the experience lay 
dormant^ where there had been a volition. As it has been 
laid down, "a party who does an act wilfully, necessarily 
intends that which must be the consequence of the act*®; 
where intend certainly includes eapect, whether it includes 
something more or not. 

In the case of pure omission, i.e. when the party does not 
merely neglect to take some precaution in connexion with 
some positive conduct, but, instead of doing what he should 
do, never thinks of it and does nothing at all, the last-men- 
tioned presumption evidently does not hold. He neither 
actually knows, nor is held to know, such a result of his con- 
duct to be likely: he is only presumed to have had the 
experience which would enable him to know it; and he is 
punishable for the non-application of that experience, which 
will be noticed hereafter as "negUgence." 

M Bramwell, B., in Reg. v. Horsey. 3 Foster and Finlason, 287. It is 
not certain, however, that the learned baron's dictum does not rather bear 
on remoteness of causality, from the intervention of another cause^ than on 
the intrinsic naturalness and probability of the result. See the editors* notes. 

J» Farrington's case. Russell and Ryan, 209. The words which follow 
are applicable only to the particular case ; they do not appear to limit the 
general maxim. 



CHAPTER V. 

ESSENTIALS OF CRIMINAL LLABILITT, CONTINUED. 

Offender's knowledge that his conduct was wrong. 

It is laid down by Blackstone that "a mistake in p)int of 
law which every person of discretion not only may, but is 
bound and presumed to know, is in criminal cases no sort of 
defence. Ignorantia juris quod quisque tenetur scire neminem 
excusat is as well the maxim of our own law as it was of the 
Remand" About the Roman law on this subject I wish to 
make a few prefatory remarks, because the references to it 
by both Blackstone and Austin are very unsatisfactory. The 
quotation of Blackstone is stated to be Digest 22. 6. 9. It is 
really a compound* of the passage referred to (a dictum of 
Paulus) with another proceeding from the pen of Neratius 
Prisons, Trajan's favourite councillor, and at one time, per- 
haps, intended successor". The singular weakness of the 
reason — ^that law both can and ought to be finite, whereas 
the interpretation oifact may deceive even the most skilful — 
is pointed out by Austin*. He might have added, too, how 

1 Comm. 4. 2, p. 27. 

^ Probably made by the author, whom Blackstone cites, Plowden, 843. 

> Dig. 22. 6. 9. pr. Paulns libro singulari de juris et facti ignorantia. 
Begala est juris qoidem ignorantiam coiqne nocere, facti vero ignorantiam 
non nooere. Dig. 22. 6. 2. Neratius. In omni parte error in jure non 
eodem loco quo facti ignorantia haberi debet, cum jus finitum et possit esse 
et debeat, facti interpretatio pleromque etiam prudentissimos fallat. 

« Austin, Leci 25, p. 497. 
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completely the last words really apply to law; especially to 
judiciary or case-law, on which I shall shortly have to quote 
his own words. 

To return, however, to the Boman authorities : Paulus, in 
the passage above referred to (from his work de juris et facti 
ignordntia), after stating the general rule, jwris ignorantiam 
cuique nocere facti vero igiiorantiam non nocere, proceeds 
to say that, to minors of 25, jtis ignorare permissum est^ 
quod et in feminis in quibusdam causis propter seams infir- 
mitatem dicitur — instancing the case of a civil act in 
law. He quotes afterwards, with evident suspicion, a dictum 
of Labeo. Sed juris ign^yrantiam non prodesse Labeo ita 
accipiendum eodstimat si jurisconstdti copiam haberet vel 
sua prudentia instructvs sit; ut, cui Jhcile sit scire ei detri- 
mento sit juris ignorantia {Mommsen supposes a converse 
clause to have fallen out here : — cui non facile sit scire ei 
detrimento non sit) : quod raro accipiendum est'^. These are 
the passages which are very inadequately quoted by Austin 
in his 25th lecture*. The title in the Codex, De juris et 
facti ignoramMa, adds nothing but the permission enjoyed by 
a soldier to amend his pleadings in a civil case, propter simpli-- 
citatem armatae militiae''* In almost all cases treated under 
this head, the dicta appear to refer to civil, not criminally law: 
nor can I find any clear distinction as to ju^ gentium and 
naturalis ratio\ A few other passages relating specially to 
infants will be noticed at the end of this chapter. 

We may now leave the Roman law of Justinian on this 
subject, and consider certain maxims taken from it, with 
more or less garbling and more or less disregard of context, by 
our own older lawyers or judges, and made by them into 

8 Dig. 22. 6. 9. 3. « pp. 497, 600, 601. 

7 Codex, 1. 18. 1. 

s Laid down by Austin, p. 601. The strongest instance is in Dig. 48. 6. 
38. 2. 
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English common law. Serjeant Manwood is, I believe, our 
first court authority, speaking as advocate, not judge, in a 
civil case under Elizabeth*. "It is to be presumed that no 
subject of this realm is misconversant of the law whereby he 
is governed. Ignorance of the law excuseth none*"." This 
dictum, adopted by Hale and applied by him to criminal 
cases", is no doubt the original of Blackstone's 'bound and 
presumed to know;' the 'not only may"* being probably due 
to Neratius. However, Blackstone's support of the rule 
comes to this: — a man may not allege ignorance of the law 
because he is juris et de jure presumed to know it. He is so 
presumed because he, is bound to know it. Such circular 
reasoning" need scarcely detain us, nor is it much more 
worth the while to consider Blackstone's theory, about the 
enactment of our own statutes, that "every man in England is, 
in judgement of the law, party to the making of an act of 
parliament, being present thereat by his representatives"" so 
that promulgation is not needed. Assuming every person in 
England to be represented — assuming the copies of acts of 
parliament "printed at the Bang's press for the information of 
the whole land"" to be a sufficient reminder to those persons 
of what they, not to say their ancestors, have enacted, through 
their representatives — we still have remaining the vast mass 
of case-law, which must occur in some form or other through 
all modem systems. Nor does the English theory, of judges 
merely declaring or interpreting what was law before, help 

» Plowden, 342 a. (10 Eliz.). 

1® It is reaUy a quotation by Manwood from the "Doctor and Student." 

" 1 P. C. 42. M Above, note 3. 

^ See Austin, Lect. 25, 498. Markby, p. 138, § 271. 

^^ Bl. Comm. 1. 2, p. 185. In its original this is a ruling of Thorpe, C. J., 
in 39 Edw. 3. Coke, 4 Inst. 1, p. 26. 

" lb. Proclamation by the Sheriff in each county, or at least the writs 
commanding such proclamation continued according to Coke (id.) till the 
reign of Hen. VII. 
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US in the least: as the unlearned laity would have to inter- 
pret or discover by their own intuition that on which the 
greatest professional authorities occasionally differ, and the 
original publication of which is, as Blackstone himself admits, 
only a supposition*'. 

Before leaving Blackstone's theory, as to the actual know- 
ledge of Statutes, I may mention that, where the ignorance 
was of a law very recently enacted, so that the offender could 
not have known of the act, notice of which could not have 
reached him before the offence was committed, it was con- 
sidered a case for pardon, but Lord Eldon held that such 
offender was in strict law bound, although he could not then 
know that the act had passed"! 

The assumption that the English law or any large and 
increasing body of laws 'might be known' by the laity, on 
which ground Blackstone bases the non-admission of ignor- 
ance as a legitimate excuse*®, is an absurd one justly scouted 
by Austin". 

The rule, however, that ignorance of law shall not be 
so admitted remains, and is justified by the latter author, 
relying, in a very characteristic passage, entirely upon con- 
siderations of necessity or convenience, and paying certainly 
very little regard to what ordinary people call justice or 
equity, I shall not reproduce this passage'^ the reasoning 
of which appears to me to be conclusively answered by 
Markby"; but would call attention rather to others, in which 
Austin admits that the presumption now under consideration 

^^ Int. § 2, 45. It (municipal law) may be notified by nniversal tradition 
and long practice which supposes a previous publication and is the case of the 
common law of England. 

17 Bnssell and Byan, Gr. Ca. 1. £1. 4. 2. 28, n. 7. 

18 Blackstone, Int. § 2, p. 46. ^ Austin, Lect. 25, 498. 

^ Austin, Lect. 25, pp. 498, 499. The only sufficient reason... insoluble 
and interminable. 

» Markby, §§ 272, 8, pp. 188, 9. 
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is really true in the majority of instances", and might possi- 
bly be made so in a vast majority**. For the former fact I 
will here quote his remark on the most unfavourable instance 
— of case-law. "As to the bulk of the community they might 
as well be subject to the mere arbitrium of the tribunals, as 
to a system of law made by judicial decisions. A few of its 
rules or principles are extremely simple and are also exempli- 
fied practically in the ordinary course of aflFairs: such, for 
example, are the rules which relate to certain crimes and to 
contracts of frequent occurrence : and of these rules or prin- 
ciples the bulk of the community have some notion. But — " 
then he reverts to his first dictum, as to the more complex 
portions of judiciary law**. 

The remarks of the author whom I have cited, as justly 
objecting to Austin's reasoning on the rule "Ignorance of 
Law excuseth none," are, I think, confined to criminal law; 
on which he makes the enquiry — Will the defence of ignor- 
ance of criminal law be generally false or true, i.e. do people 
in general know the criminal law, or not? His answer is well 
worth reading. If this means a "particular and accurate ac- 
quaintance with the terms of the law," of course such know- 
ledge is possessed by scarcely any one. But if it means gener- 
ally that such and such an act (the term here including the 
criminal consequences of an act or forbearance), will expose 
him to some sort of criminal punishment, this knowledge is 
possessed by nearly every one above the age of infancy, as to 
nearly every act for which he is liable to be criminally 
punished^. 

It would seem to follow that in doubtful matters of con- 
duct, such as the resistance to a not very obvious right, or the 
obedience to a proper authority giving improper orders, this 
presumption of a general knowledge of criminal law must be 

S3 Austin, Lect. 26, p. 510. ^ id, Lect. 25, p. 499. 

»* Austin, Lect. 39, pp. 674, 6. » Markby, §§ 274, 6, pp. 139, 140. 
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considerably qualified. The hardships which occasionally 
occur have apparently been met, in practice, by a somewhat 
technical treatment*, for which a layman would prefer the 
general qualification or exception here suggested. 

A different and more difficult question arises, as to the 
rule under consideration, where it has been held to be no 
defence for a foreigner ^ that he did not know he was doing 
wrong, the act not being criminal in his own country*^. In 
the case from which these words are quoted the act was one 
which would have been morally reprobated in hoik countries; 
and, in a similar one, though the act might not have been 
looked on with moral reprobation in the foreigner's own 
country*® it was one of a violent and deadly character. 

These somewhat doubtful cases may, of course, be practi- 
cally settled by saying that a foreigner who comes to England 
must obey the laws of the country and be content to place 
himself in the same situation as native-bom subjects"; but 
they will at least serve to introduce a new and a very impor- 
tant consideration as to the rationale of liability. 

The presumption of knowledge of the law in criminal 
cases, which seems, taken in a general sense, to be just, has 

^ Stephen, Digest, Art. 33. The fact that an offender is ignorant of the 
law is in no case an excuse for his offence, bnt it may be relevant to the 
question whether an act which wonld be a crime if accompanied by a certain 
intention or other state of mind, and not otherwise, was in fact accompanied 
by that intention or state of mind or not. See the illustration (2) and note. 

In the very hard case of killing by a military subordinate being adjudged 
murder, which is alleged by Markby (§ 276, pp. 140, 141), Stephen (Dig. Art. 
202, 111. 1), appears to treat the decision as good law, but introduces a quali- 
fication, as to knowledge of facU into his digest of our case-law on this 
subject. 

^ B. y. Esop, 7 Carrington and Payne, 446 (unnatural offence). 

^ A fair duel. Barronet's case, 1 Ellis and Blackburn, 4. See too 1. 1. 
Dearsly, G. C. B. 58. 

3> Campbell, C. J., in the last case. The judges all relied on this ground, 
though one did advert to the gravity of the offence. 
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been hitherto considered rather as an assumption of know- 
ledge that certain conduct, or conduct leading to certain 
results, is in some way legally punishable. It is, however, in 
an important class of cases, usually put as a general know- 
ledge that certain acts are torong, which is evidently the view 
taken by Hale and Blackstone, on the exemption of infants 
and lunatics, when they speak of discenvment of good and 
evil^. It is in this more extended view of the legal pre- 
sumption in question that I come to consider the third 
essential to the offender's criminal liability and his third 
ground of exemption from it 

The first of these grounds was, it will be remembered, a 
defect of volition, or power of mil properly so called, because 
the jyrimdfade agent either did not know what he wa^ doing 
(in the strict sense of these words) or, could not help it. The 
second, where the agent had volition but couid not foresee the 
(less immediate) consequences of his conduct. In this third 
and last case he has the volition, and can foresee the conse- 
quences, but does not know that his conduct, as leading to 
these consequences, is punishable or wrong. In defence 
of a moral distinction recognized in the latter alternative 
term, (to which I admit the natural objection of lawyers), I 
would first quote the unexceptionable testimony of Sir James 
Stephen in his remarks upon the meaning of the legal term 
malice. "It will be found in practice impossible to attach to 
the words malice and Tnalidous any other meaning than that, 
which properly belongs to them, of wickedness and v/icked^^.** 
Therefore "the presumption of malice is rebutted by proof that 
the person who did the act could not know that it was tvrong 
or could not help doing it"*." The words could not help doing 

^ Blackstone, Gomm. 4. 2, p. 23. Hale, 1 P. C. 26, 27. Also the veiy 
able summary of Hale's views by the Solicitor-General in Lord Ferrers' case 
(19 HoweU's State Trials, 947, 8). 

« G. V. 82. w G. V. 91. 
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it can only apply to the cases where volition fails; and have 
nothing to do with the point at present under consideration. 
But I shall devote the rest of this chapter to a consideration 
of what is the effect of replacing the Knowledge of Law, 
generally presumed, by that question, frequently put in the 
most serious charges, — "did he know it was wrong?" 

I must premise that we are only speaking of chaiges 
where the conduct is also, as a matter of fact, legally punish- 
able: that which is merely wrong not coming under criminal 
law, or law at alL Also, that, in this use of wrong, moral and 
not necessarily legal wrong must be intended, or the substi- 
tution of this question "did he know it was wrong?" for " did 
he know it was prmishable or illegal f* is unmeaning. The 
sense, therefore, which Austin gives to wrong^, certainly so 
far as it implies the command of a political superior, and 
probably so far as it implies command at all, is misleading. 
Wrong, in the judges' question above quoted, is a term of 
moral disapprobation. What is the direct meaning, original 
or developed, of the word and its cognates in other languages, 
I need not here consider, for etymologists and moralists will 
both agree that such words at least coTmote, or carry together 
with their direct meaning, the idea oi general disapproval: 
that, when a man knows his conduct to be wrong, he in 
ninety-nine cases out of a hundred knows it to be disapproved 
by those amongst whom he lives — ^by his nation or com- 
munity, if not as a nation or community, yet as a number of 
individuals**. Just as "the system of morality tacitly referred 
to by the use of the word malice is that system or rather the 
aggregate of those moral sentiments which, as a fact, are 
generally entertained in the nation**." 

^ Aastin, Lect. 18, pp. 421, 2. 

^ And the hundredth wiU not be, except in the abnormal case considered 
at the end of this chapter, vezy likely to offend against criminal law. 
w Stephen, G. V» 90. 



ESSENTIALS OF CRIMINAL LLA^BILITY. 63 

The case where au oflfender -could neither know that his 
conduct was wrong, nor that it was legally punishable, will 
be obviously exempted from crimiual liability under any 
but the most irrationally tyrannical government. This is 
possibly the case intended by the presumption juris et de 
jure, of want of mischievoiis discretion in in£mts under 7, 
and is no doubt the actual mental condition of many per- 
sons permanently or completely deranged, where a general 
incapacity to estimate either the morality or the punish- 
ability of their own conduct may be proved, very similar to 
the general incapacity considered in the last chapter. 

In the case of older persons^ sane or only partially 
insane, the agent might know that his conduct was wrong 
but not that it was legally punishable, or know that it was 
legally punishable but not that it was wrong, and our 
present enquiry is — if one knowledge or capacity of know- 
ledge be wanting, is the other sufficient to constitute a 
crime ? 

When people state a particular thing to be wicked, says 
Sir James Stephen, they mean that it is in point of fact 
blamed, and under ceiixdn circumstances is punished^. I 
question whether the very significant addition, in the words 
here italicized, is so much an actual part of, as an almost 
necessary inference from, the popular idea of wrongness. 
But if a man has capacity to know that his conduct will 
be generally disapproved of by the community amongst 
whom he lives", he has certainly sufficient reasonable 
ground to put him on his enquiry whether the same con- 
duct may not be regarded as illegal by the same community, 
as a whole : and, further, whether it may not, being so re- 
cognized, be the subject of penal or criminal prosecution. 
That is, if a man knows that his conduct is torong, and it 

» G. V. 82. ^ See above, p. 62. 
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is in fact punishable, he is reasonably presumed to know, 
that it is pv/nishahle also. 

On this point the judges consulted in consequence of 
McNaghten's case answered **: "If the accused was con- 
scious that the act was one which he ought not to do, and if 
that act was at the same time contrary to the law of the 
land, he is punishable — the usual course therefore has been 
to leave the question to the jury, whether the accused had a 
sufficient degree of reason to know that he was doing an act 
that was wrong." This is surely a reasonable rule and a 
proper question. It is not that, as Markby appears to 
object", the capacity of distinguishing right and wrong is 
set up as a general test of insanity. The point to be dis- 
covered is neither such a general test, nor even the insanity 
of the individual charged, but, whether that individual is 
reasonably to be held responsible. I have here taken the 
word wrong to have much the same general meaning as 
Sir James Stephen gives to loicked, and to depend upon the 
current morality of the time and place. To go farther, and 
define torong by reference to naturai or divine law, seems for 
legal purposes undesirable*®. 

What is here stated of an insane agent is a fortiori true 
of a sane one. In the case of infoMs the different grounds 
of exemption are so much confused that I am obliged to put 
what little I have to say on their behalf all together at the 
end of this chapter. 

The converse hypothesis to that already considered, 
where a man may know his conduct to he illegal or pwnishr- 
able, hut not know it to he wrong, can scarcely apply to chil- 
dren or weak-minded persons. This needs a strong conviction 
that the conduct is right; the conviction of a patriot, a 

M 10 Clark and FinneUy, 200. » § 260, p. 129. 

^ As Lord LyndhurBt does in B. v. Offord (5 Carrington and Payne, 168) , 
« Committing an ofifesce against the laws of God and nature." 
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fanatic or a madman. It may be that the standard of right 
and wrong to which he refers his conduct is the popular 
or general one; it may be that he has a standard of his 
own^, differing from the popular one^ and due to what 
he conceives to be a superior intuition or a supernatural 
revelation. 

The first case is a matter of policy rather than of juris- 
prudence. The laws administered by a government may be 
entirely out of accord with the moral standard of the 
governed: but no one could say that the government is 
unreasonable or inconsistent in holding a man responsible 
for acts which he commits as the result of ordinary human 
motives, with a knowledge of the penal character of such 
acts, to counterbalance those motives. 

Particular views as to morality, or what would generally 
be styled a perversion of the moral sentiments, though by 
some medico-legal writers dignified with the name of moroZ 
insanity, yet, if unaccompanied by delusion, constitute no 
exemption from criminal liability*". 

In the case of delusions, into which the supernatural 
enters, leading a man to believe that his conduct is right 
though illegal, Sir James Stephen appears to hold generally 
that such a person should not be punished *"• So, in the 
original case of McNaghten, it was relied upon by L. C. J. 
Tindal, that " the prisoner could not be sensible that he was 
violating botii the laws of Ood and mxinJ* This ruling was 
possibly one of the reasons why, the acquittal of McNaghten 

^^ This standard, as to wickedness, is included by the words of Sir James 
Stephen, where he represents "the precise meaning of the proposition that 
an act is wicked'' to be "that it is condemned by some system of morality 
which the person using the word wicked affirms to be trae." (G. Y. 89.) Bat, 
as he shews on the next page, it is only with the moral sentiments generally 
entertained in a nation that law has to do. 

^ See the excellent remarks in Taylor, pp« 692, 8. 

« G. V. 91, 93, 94. 

c. 6 
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being considered unsatisfactory, the questions were put to 
the judges afterwards, which elicited what appears to me the 
more reasonable view,, although the supernatural element is 
not so clearly introduced as it was in the trial of Hadfield, 
to be next mentioned. " In the case of partial delusions, not- 
withstanding the accused did the act with a view, under 
the influence of insane delusion, of redressing or revenging 
some supposed grievance or injury, or of procuring some 
public benefit, he is nevertheless punishable, according to 
the nature of the crime committed, if he knew that at the 
time of committing such crime he was acting contrary to law, 
ie. the law of the land**." 

In Hadfield's case, an obligation which he believed to 
be supernatural was the motive which, not so much aoer- 
powered the natural effect of knowledge that his conduct 
was penal, as co-operated with that very knowledge to 
produce the conduct**. In the child murder cited by Sir 
James Stephen as a strong instance of ignorance that the 
conduct was wrong, and in the incendiarism of Jonathan 
Marten, a supposed immediate revelation from heaven was 
the cause of the criminal act**^. In these, and similar cases, 
the impulse of a supposed supernatural revelation, running 
counter to a knowledge of the illegality or punishability of 
the agent's conduct, might be not unreasonably, as in certain 
cases of overpowered volition*', treated as irresistible. Where 
the supposed supernatural element is wanting, the reason for 

^ M*Naghten*s case, 10 Clark and Finnelly, 202, 209. 

^ Stephen, G. Y. 94. This seems to me the result of Sir James Stephen's 
remarks on the case. As it appears in Bussell (i. p. 120) and Collinson's 
Law of Lunatics (pp. 484—8), I scarcely see the connexion hetween the sup- 
posed supernatural appearances and the crime. Hadfield's condition, indeed) 
seems rather to have been one of general mania, at certain periods, than 
particular delusion. 

« ib. 91, and Taylor, P. and P. 2, 672. 

^7 Above, oh. m. On irresistible impulse, see Taylor 753, 4 and 764. 
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exemption is not so clear. A man who murders a child in 
the hope of being confined in a place where there are wind- 
mills**, ought to be hanged if any person of impaired intellect 
is ever hanged at all. Here I may refer to the very strong 
considerations urged in the third chapter of Sir James 
Stephen's General View**. They are directed against the 
indiscriminate exemption of madmen for any crime what- 
ever : still, they are not unsuitable to the case of a madman 
who knows an action to be criminal but thiriks it to be right, 
except, as I have said, when the impulse to the action may 
be fairly called irresistible. " The great object of the cri- 
minal law is to induce people to control their impulses, and 
there is no reason why, if they can, they should not control 
insane impulses as well as sane ones*®." A fortiori do such 
considerations ?tpply to cases where there is no conviction of 
Tightness or supernatural obligation, but merely the apparent 
absence of ordinary motives. 

Of the greatest importance, too, is the caution given by 
the same author", that madness or sanity is, for legal pur- 
poses, a quality, not of the mind or body, to be classed in 
certain genera by physicians ; but of the individual s conduct, 
to be settled by lawyers, according to the presence or absence 
of the essentials of criminal liability. 

Criminal liability of infants. Will, imder standing, 

moral discernment, and a wicked or mischiev(yus disposition 
are so inextricably confused in Blackstone's account of the 
criminal liability of young peraons", that one must agree on 
the whole with Austin's sweeping censures. On one point, 
perhaps, Blackstone is right in asserting, and Austin wrong 

<8 Stephen, G. V. 94. Taylor, P. and P. 2, 674. The case is not repeated 
in the last edition of the Mannal. 

« G. V. p. 96. w ib. 96. 

" Compare G. V. p. 87 and Digest Appendix, note 1, pp. 331, 2. 

M Bl. Oomm. 4. 2, 22—24. 

5—2 
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in denying, that there may be an absence of will in very 
young children". The presumption juris et de jure against 
liability forcapital crimes** under seven, was a rough and ready 
method adopted when a great number of crimes were capital, 
which are not so now, doubtless from a natural reluctance 
to inflict the sentence". 

Between the ages of seven and fourteen English law pre- 
sumes infants doli incapaces^, this however being only a prce- 
sumptio juris, rebuttable by proof that the infant had a 
power of discernment between good and evil: These words 
appear to indicate knowledge that the conduct was wrong. 
In two instances, however, mentioned by Hale, of malice or 
doli capadtaSy in young children, the subsequent acts of 
the accused rather shewed that they knew their conduct to 
be punishable". 

According to Sir James Stephen's digest of the present 
English law, no act done by any person over seven and under 
fourteen years of age is a crime, unless it be shewn affirmatively 
that such person has sufficient capa<dty to know that the act wa^ 
wrong^. Whether he contemplates a difference between 
knowledge that an act is morally wrong, and illegal, here, is 
not clear : he does so in the case of insanity directly follow- 
ing". The code combines ''sufficient intelligence to know 

*5 Anstin, Lect. 26, p. 511. 

" 1 Hale, P. 0. 26, 27. Blackstone, Comm. 4. 2, p. 23. '*No act,'' ac- 
cording to Stephen (Digest, Art. 25) " done by any person under seven years 
of age is a crime. The Code (§ 20) enacts that no one whose age does not 
exceed seven years shall be convicted of any offence. 

^ On which acconnt Stephen seems to think the presumption now nn. 
necessary. G. V. 86. 

w Hale, 1 P. C. 25—27. Blackstone, Comm. 4. 2, pp. 23, 24. 

57 The cases are No. 30 of 12 Edw. III. (Liber assisamm) and No. 4 Hil. 
8 Hen. YII. (Beports des Cases). There is clear indication of the same 
knowledge in the case of William York, Foster (Beport), pp. 70—72. 

^ Stephen, Digest, Art. 26. 

w ib. Art. 27, note 6. 
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the nature and consequence of conduct and to appreciate that 
it was wrong^" And, as a matter of convenience, the two 
kinds of knowledge will probably continue to be taken toge- 
ther, in the case of infants. 

This chapter may be concluded with a few notes upon 
Eoman law on the subject of the exemption of young per- 
sons from criminal liability. 

In Roman law the literal meaning of infans continually 
recurs, and somewhat obscures the legal definition of infancy 
as a period of life. Inahility to speak was of course im- 
portant to the stipulation, which must be oraV^, Want 
of intelligence^ as to civil acts in law, is the ground on which 
both the infans and infanti proximus are put on much the 
same level with the madlnan by Gains". And the acquisi- 
tion of speech is distinctly disregarded by Arcadius and 
Honorius, who fix, for one civil purpose, the termination 
of infancy at seven ^. This appears almost as a general defini- 
tion a little later", though Theophilus in his Commentary on 
Justinian's Institutes, while mentioning seven or eight as the 
time when a child begins to speak, plainly makes the entry 
upon the age known as next to infancy depend upon the 
latter fact®*. Blackstone's general statement that children 
under ten and a half were at Roman law not punishable for 
any crime®* has no support in the passage quoted by him 

«» Code, § 21. 

^ Ulpian, Digest, 45. 1. 1. pr. Stipulatio non potest confici nisi ntroqne 
loqaente : et ideo neque mutus neque sordus neque infans stipnlationem con- 
trahere possunt. 

<^ Ga. 3. 106. Furiosns nnUom negotimn gerere potest quia non in- 
telligit quid agat (cf. Jast. Instt. 3. 19. 9, 10). Ga. 3. 109. Infans et infanti 
proximus non multum a fnrioso differt quia nullum intelleotum habent. 

« Codex Theodosianus 8. 18. 8. 

^ In a constitution of Theodosins (2) and Yalentinian a.d. 426. Infanti 
id est minori septem annis. Codex (Justiniani), 6. 30. 18 pr. 

•6 Theophilus, 3. 19. 9. «« Blackstone, Comm. 4. 2, p. 22. 
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from the Institutes*', a work confined almost exclusively to 
civil matters. The other references given by him, to the 
Digest, bear upon the civil liability for delict*® and the 
criminal liability in general*® of a person not arrived at 
puberty, if he is culpce or doli capax or has rei intellectus. 
The cases apparently make out a prcesumptio juris of general 
incapacity to commit wrong, public or private, under pu- 
berty; rebuttable by evidence of capacity, at any rate in 
the age called next to puberty, the limits of which are 
not very cleariy settled. Puberty itself was fixed by Justi- 
nian at completion of the 14th year for males and the 12th 
for females'*. 

^ The passage quoted as Inst. 8. 20. 10 is now numbered 8. 19. 10. 

^ Dig. 50. 17. Ill pr. Papillom qui prozimus pubertati sit capaoem 
esse et furandi et injuriae faciendae. Dig. 47. 2. 28. Impuberem fortum 
facere posse si jam doli capax sit Julianus...8crip8it. Item posse cum im- 
pubere damni injuriae agi...in infantes id non cadere. See too Paul. Sent. 
5. 4. 2. 

^ Dig. 29. 5. 14. Ejus aetatis, quamquam nondum puberis, ut rei in- 
teUectum capere possent, his non magis in caede domini quam in uUa alia 
causa parci oportere. 

70 Just. Instt. 1. 22. pr. 



CHAPTER VI, 

DEGREES OF CRIMINAL LIABILITY. 

A. Major Criminality, 

Intention. 

The list of the essentials of criminal liability is now con- 
cluded. They fall, as has been seen, into two groups. First; 
an events which is 'criminal* if a consequence of human con- 
duct, and a connexion, not too remote, of that event with the 
conduct of some person — ^henceforth called the offender. 
These are respectively matters of particular municipal law, 
and evidence. Second; certain mental conditions or capaci- 
ties of the oflfender, namely — volition, knowledge of the con- 
sequences of his conduct, and knowledge that his conduct was 
wrong. These last are recognized as essential to criminal 
liability, with more or less distinctness, in all civilized systems 
of justice. They are generally matters of legal presumption, 
to be rebutted by evidence, either that the offeuder belongs 
to a class in whose behalf a counter-presumption holds, or 
that one or more of the essentials is wanting in his particular 
case. If all the essentials are present, the oflfender must be 
. in some degree criminally liable. The degree is often indi- 
cated by diflferent names for the crime, where the resulting 
consequence which gave rise to the whole procedure is the 
same. And, not only here, but where there is one simple 
degree of criminality attached to a particular class of criminal 
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consequences, the crime has, in all serious cases, acquired a 
specific legal definition, the points of which must be substan- 
tively proved. These points often combine, with some 'of 
the essentials above described, other facts of the ofiender's 
consciousness. In other words the corpus delicti^ or total of 
his offenoe^, in most cases includes some matter of motive 
or intention not hitherto noticed*. 

Motives. I do not know that the term motive is very 
largely used in practical law: but as it is often used in 
treatises of jurisprudence and that sometimes in a lax and 
fiometimes in a strict signification, I may here quote some 
useful dicta from the best authorities known to me on the 
subject. 

Strictly, according to Austin^ a motive is a desire causing 
and preceding a 'volition' — it is a wish for some object not 
to be attained like an act proper (i.e. bodily movement) by 
the mere wishing for it (a 'volition') but by means, inter alia, 
of volitions. There may obviously be motives of motives — 
the desire for a certain end will lead to the desire for the 
means to that end, and the latter to a volition \ In this case 
the desire for the ultimate end will generally be what is 
understood as the motive par excellence; though perhaps 
this is more strictly true of the ultimate end f(yr the time 
heing^. 

The above is the strict and proper sense of motive^: it is 
however often used improperly for the eifid or obgect desired'^, 

1 See Aastin, Lect. 24, pp. 479, 80, for this phrase. 

^ For specific intention see the end of this chapter. 

8 Austin, Lect. 18, 19, pp. 428, 432. * ib. 

5 Markby, p. 101, § 207. 

^ Cf. the words of BramweU, B., in B. y. Haynes. 1 Foster and Fin- 
lAson, 666. 

7 How easily and naturally the term motive is transferred from a desire 
to the object of that desire, or even to the object of an aversion, may be seen 
fix)m Austin's own expression *'the sanction'' (contingent evil) ''cannot 
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in which case it generally means the ultimate end for the 
time being. 

Intention. Passing, however, now from the term motive 
to the ihingt I proceed to consider the desires or other mental 
condition, besides mere capacity, of a person to whom certain 
criminal consequences are in some degree imputable. 

First, these consequences may have been distinctly desired 
by him, either as end or means. This case excludes the idea 
of omission^ or not doing a thing because we never think 
about it. It obviously includes the expectation of the conse- 
quences of our conduct, or the knowledge that such conse- 
quences are likely to result from such conduct — and some- 
thing more. If we wish for a result, and we act so as to 
produce that result, we set ourselves to produce that result 
by our. conduct And this I cannot but believe to be the 
original meaning of Intentio : — tiie setting (literally aiming) 
of oneself and one* s powers to bring about a certain result^. 

The meaning of intention in French', from which lan- 
guage I suppose we received the word, of intent in the 
language of our old common law^®, and of intention in its 
ordinary modern English use, is pretty nearly equivalent to 

operate as a motive," p. 505, and Bentham's very confused and loose chapter 
"Of Motives" (Introduction, ch. x.). 

^ I put together a few instances : — 

(1) mere aim or direction: profioisoi quo te dicis intendere. Cicero de 
Orat. 2. 42. 179 ; 

hence (2) attack: intentio ao depulsio (in suits). Quinctilian, Inst. 3. 9. 11; 
or (8) design, purpose: intentio tua ut libertatem revoces. Pliny, Pa- 
negyr. 78 ; 

(4) intentio as part of the formula : qua actor desiderium suum condudit. 
Gains, 4. 41. This appears to include both (2) and (3). 

This last is the commonest meaning in the Digest, passing sometimes 
into that of simple assertion or allegation ; e.g. Digest, 8. 38. 1. 

' From Joinville downwards. See Littr^. 

^^ Stephen (G. V. 805) calls intent the end contemplated at the moment 
of action. Is it not rather the contemplation of the end? 
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design, purpose, and perfectly coDBistent with the original 
idea of setting oneself to attain a certain result. Such an 
intention may obviously be true either with reference to 
present or futwre conduct: the only difference being that the 
intention is sometimes hasty, sometimes deliberate. 

Austdn's Intention. I must now consider in some detail 
the narrow sense given by Austin to the word intention — by 
which he certainly sometimes means merely strong expecta- 
tion — ^because it is an important divergence from the ordinary 
meaning of the word, and it is undoubtedly of weight and 
effect with many juristic authorities. 

1. With regard to a present act. 

The act itself— in a strict sense — ^i.e. the bodily movement, 
is, we are told, intended because it is expected^^. Surely 
the expectation that an *act' will follow a 'volition' is scarcely 
ever consciously entertained? K not, it is an invention as 
gratuitous as The Will, according to Austin's view of the 
latter". 

As to the consequences of a present act: to expect any of 
its consequences is to intend them". It does not follow that 
they are desired, as they may be intended without being 
desired", with the exception of the present pleasure or satis- 
faction from the act", which must be both intended (expected) 
and desired". 

Here, I think, a distinction must be drawn between some 
of the consequences of a present act and others. 

There are, as I have shewn above", certain immediate 
consequences of bodily movement, popularly coupled with it 
under the name of act, and sometimes said to be willed, as to 
which there would be, with most people, the strongest pre- 
sumption, (only rebutted by a counter-presumption from very 

u Anstin, Lect. 19, p. 434. ^ See above, ch. ni. p. 26. 

» Aastin, Lect. 19, p. 433.; " ib. 434. 

« ih, 435. M id. Lect. 21, p. 449. " Chapter ra. pp. 23, 24. 
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early age or by proof of weakness of mind or extraordinary 
inexperience), that they were both expected and wished to 
happen. Such consequences, therefore, are in all cases but 
the exceptional ones just indicated, assumed to be intended 
in the popular sense, as well as in that of Austin, and in 
the modified Austinian sense which I take Sir James Stephen 
to attach to the word. Accordingly, as there ai*e very few 
bodUy movements known as actions or acts, which do not 
carry with them some of these immediate consequences, the 
statement of the last-named author, that intention is essen- 
tial to an action*® is generally true. 

As to more remote consequences, the presumption does 
not arise with equal strength, that they were expected at all, 
or, if expected, were also wished. It is of these remote con- 
sequences that Austin is speaking when he says that they 
may not be intended *^ and may be intended but not wished**, 
of which last case he gives a strong illustration, meant for a 
future act, but applicable to a present one as welP\ where the 
intending agent *' intends a consequence from which he is 
averse^" 

2. Intention as to a, future act. 

But the strongest statement of Austin's intention is what 
he says about it with regard to a future act. Here, we desire 
certain consequences, we believe that they are attainable 
through our conduct, we believe that we shall do acts in the 
future for the pui'pose of attaining those consequences'*: and 
this is, according to our author, aU. "A present intention to 

w G. V. 81. » Austin, Lect. 19, p. 434. «> i6. 435. 

^ id. Lect. 21, p. 453. '* I intend to shoot at and kill 7on...bnt knowing 
that you are always accompanied by friends...! believe that I may kill or 
wound one of these in my intended attempt to kill you." Translated into 
the present tense and into real life ; Orsini, at the moment of his attempt, 
intends to kill the republican individuals who are as sure to be in the street 
about the Emperor, as the Emperor's friends to be about him. Itane verof * 

^ ib. » Austin, Lect. 21, p. 449. 
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do a future act is nothing but a present belief that we shall 
do an act in the future**." Such expressions as "that we 
have resolved or determined on an act" only mean "that we 
have examined the object of the desire and have considered 
the means of attaining it, and that, since we thinly the object 
worthy of pursuit, we believe we shall resort to the means 
which will give us a chance of getting it**." Consistently with 
the above views, Austin holds that forhearanoes are intended 
but not vrilled^, by which he means that, in a forbearance, 
there must necessarily be a contemplation of consequences 
which are to be prevented, though he cannot admit, according 
to his view of volition, that anything is willed". And, in pro- 
testing against Bentham's confusion of Will and Intention 
(which is certainly very inconvenient) he tells us that, though 
will implies intention, intention does not imply wiU. Of which 
aphorism, and the passage wherein it is imbedded, I have 
attempted a translation in a note*^, for the benefit of those 
who may be puzzled with it, as I have been myself. 

Austin adds several expressions used in juristic language 
— ^the intention of legislators — of testators — of parties to a 
contract — and endeavours to shew how each may be reduced 
to one of the notions — ^present volition and act with expecta- 
tion of a consequence, or present belief that one will do an 
act in the future**. In the last case, his note materially varies 

a* i6. p. 461. 25 ih, 

^ id, Leot. 19, pp. 437, 8. ^ Above, chapter iii. p. 42. 

^ Austin, Lect. 19, p. 434. ''Will implies intention (or, the appropriate 
objects of volitions are intended as well as willed)," i.e. the primary bodily 
movements which are the objects of, and immediately follow, volitions, are 
not only willed, but also intended, i,e, expected (see above, p. 74). "In- 
tention does not imply will : or, the appropriate objects of certain intentions 
are not the appropriate objects of volitions.'' These certain intentions are 
aU intentions, except the intentions (expectations) of primary bodily move- 
ments. The next words — **The agent may not intend a consequence of his 
act" — ^belong to a new subject and should begin a new paragraph. 

^ Austin, Lect. 21, pp. 455, 6. 
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from his text, containing the truer view that the intention of 
contracting parties is that of both the promiser and promisee 
jointly. In all three his explanation is filled with unneces- 
sary diflSculties, from his resolution to substitute, for the 
meaning 'purpose or object/ that of mere expectation*^. 

Some writers of eminence directly follow Austin in his 
meaning of intention^^: with others** that meaning is appa- 
rently coloured by reference to the derivation of the word : 
with others'* by some consideration also of its popular mean- 
ing. The last contribution to the subject is obviously the 
most important for the purposes of the present work. Inten- 
tion is, according to Sir James Stephen", "stretching to- 
wards" fixing the mind upon the act and thinking of it as 
one which will be performed when the time comes." These 
words apply more properly to deliberate than to hasty inten- 
tion but are evidently, from what he says afterwards®*, meant 
for both. Again: — "Intention is the contemplation by the 
mind of the one common result to which many combined 
movements are directed '*." And as most so-called actions will 
be such "common results" — ^not simple bodily movements, or 
mere combinations of simple bodUy movements : as, in fact, 
some of the immediate consequences of an act proper (in 
Austin's sense) are in almost all cases connected, in popular 
belief and language, with it: intention is^ generally speaking, 
an element of action '^ 

^ Apart from the question, whose intention is meant by 'the intention of 
contracting parties,* the expression is a somewhat difficult one. It seems to 
me to have first indicated the purpose or object of the parties in making the 
contract ; then^ the meaning of the words, as used by them, in which they 
endeavoured to express that purpose. 

« e.g. Markby, § 214, p. 106. » e.g. Poste, Gains, p. 13. 

** e.g. as I think. Sir James Stephen. ** G. V. p. 77. 

^ ib, p. 78. This process... may be compressed into an infinitesimally 
small space of time. 

» G. V. pp. 77, 8. ^ ib. 81, and above, p. 76. 
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In this last account of intention, the author does not 
appear to me to make it perfectly clear when he is speaking 
of primary actions or primary results; and when, of the 
results or consequences which are vUimately desired or con- 
templated. He also does appear to be giving rather a mean- 
ing of aMentio "fixing the mind upon an object" — a meaning 
which is, I am aware, borne by intendere also — ^than the special 
meaning of tntentio, -'aiming or directing one's powers at a 
certain result." Consequently, though certainly more correct 
than Austin, who omits or does not state with any clearness 
the fixing the mind upon the act, he understates the original 
derivational sense of the word as well as that in which it is 
now popularly used. 

If, as would seem desirable in a practical matter like 
criminal law, we are to go by the general modem meaning of 
intCTition, we must absolutely discard Austin's use of the word 
as being too wide with regard to the objects of expectation 
which it includes — ^too narrow with regard to the feelings of 
the mind which it denotes. 

Does any one, in ordinary life, ever speak of 'intending' a 
consequence from which he is averse? Does any one, in 
ordinary life, ever mean by 'intention,' expectation without 
desire? 

Austin's was, probably, an attempt to include under the 
one term * intention' conduct where intention really exists 
and conduct which may be reasonably considered equally 
criminal as if intention existed. I refer, in the latter in- 
stance, mainly to the cases where the legal construction 
or presumption of malice has been employed — the chief 
principle of which cases appears to be, that the natural 
consequences of a man's act (including forbearance) are to 
he imputed to him. For the expulsion of this confused 
and misleading term malice I hope to shew some reason in, 
the next chapter: but the principle of my objection to 
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that word applies with equal strength in the case of Austin's 
intention. 

If the different states of criminal consciousness can be 
designated by different terms, there can be no benefit in con- 
fusing them by the misuse of a word clearly enough under- 
stood in ordinary parlance. Austin, himself, in fact, in the 
brief but very valuable notes on Criminal Law*®, reverts to 
the natural meaning of intention, when he recognizes a sub- 
division of criminal knowledge into criminal design [intent or 
purpose] and criminal knowledge short of criminal design. 
The first is "where the production of the mischievous conse- 
quence which the law seeks to prevent is an end (or object) 
ultimate or mediate of the criminal; and where, therefore, 
the criminal wishes (or vrills) the production of it**." Of the 
second I shall treat presently. 

On the subject of intention in general, enough has been 
said : but a few words must be added, first, on intention with 
reference to a future act ; in other words, deliberate as opposed 
to hasty intention; second, on what Sir James Stephen terms 
specific intention. 

With regard to the feelings of the mind in deliberate 
intention, we do, I believe, whether rightly or wrongly, include 
in our idea of it, not only expectation and desire, but even 
something else. 

Where a desire of consequences, believed by us to be 
attainable through our conduct, takes the form of intention, 
resolution or determination; is it not an incorrect use of lan- 
guage to talk of believing*^ that we shall act in the necessary 
manner? If this is a belief, it is one like the American's 
believing he will take a cup of coffee, so different from other 
beliefs that it ought to have a distinctive name* 

n Austin, Notes on Criminal Law, p. 1098 (of the Jurisprudence). 
» ib. ^ Austin, aboye, notes 23, 24, 25. 
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It IS true, as Austin says, that even "resolutions** and 
"determinations" are not conclusive of the will but are amhtir- 
latory or revocable*^: but I believe that when we use these 
terms, (and even when we speak generally of intention to do a 
future act,) a certain hent given to the mind, a certain weaken- 
ing of the mental power to forbear when the time arrives, is 
rightly connected by us with the particular form of desire and 
expectation. In a morbid state of mind, this weakening of 
power to forbear may go so &r that the bent may be inflexible^ 
or the propensity, to put the matter in another way, uncon- 
trollable — as in the suggested defence of Dove*". But this 
extreme case appears to be only different in degree, not in 
kind, from any determinate and deliberate intenti(m. 

In the case of intention with reference to a present act, 
there is not time (if one may permissibly apply the language 
of the external world to the operations of the mind), for this 
hent of the mind to be formed: but there remain the elements 
of expectation and desire. The latter is the criterion of dif- 
ference between the hastiest intention and the most deliberate 
criminal knowledge. In heinousness or danger to the com- 
munity, the latter frame of mind may doubtless be often 
worse than the former; but it certainly seems both more 
intelligible and expedient to class all real intention together, 
recognizing hastiness, with provocation and other matter of 
excuse, rather as extenuating the first, than constituting 
a second degree of criminality. 

Specific intention. Sir James Stephen lays it down that 
for any action to be a crime it must not only be intentional, 
in the general sense which he explains as above stated*^, but 
must also be accompanied by a specific intention forbidden by 

^ Austin, Lect. 21, pp» 451, 2. 

^ See Sir James Stephen's veiy valuable remarks, G. Y. 401. 

« Above, notes 84—37. 
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the law in that particular case**. And Austin, consistently 
with his view of the order of things, makes abstinence, from 
a set of such specific intentions coupled with certain actions^ 
into a set of original legal duties*^. 

It is undoubtedly the case that, with most crimes, some 
special statement of the intention of the offender has become 
part of a legal definition of the crime. In what we English 
call common law, this evidently arises from the fact that judges 
must sooner or later find it unjust or inexpedient to place all 
people, who produce the ssixne jyrimd fade criminal result, on 
the same footing, even though they may have intended it not 
only in Austin's, but also in the ordinary sense of the word. 
That is, it is found that certain consequences, primd facie 
injurious to society, may be intentionally produced, from an 
ultimate motive to which no criminality at all or only a minor 
degree of criminality can be attached. Hence the animus 
furavdi required in larceny^, the felonioits intent in burglary^ ^ 
the malicious vrilfulness in arson*^. Later, the intent to 
defraud in forgery*®, and the numerous cases of crime by 
statute*® where some special form of intention enters into the 
enacted definition. 

In the dictum, however, that specific intention is essential 
to every criminal action, I cannot but think that the word 
specific is employed in an unusual sense, if we find that 
the specific intention "is more frequently denoted by the 

*^ G. v. 81. 

^ Austin, 24, p. 479. It is, by the way, perfectly clear that intention is 
here used in the ordinary sense. 

^ Blackstone, Comm. 4. 17, p. 232, n. 5. In Roman law, liability to the 
civil obligation of furtum is constituted by mere knowledge of the owner's 
non-consent, which is somewhat improperly called affeetus furandi. Just. 
Instt. 4. 1. 6—8. 

<7 id, 4. 16. 227. « id. 4. 16, pp. 220, 222. 

« Blackstone, 4. 17, p. 248. Cf. Stephen, Digest, Art. 267. 

*® e,g, wounding with intent, <fcc. See Stephen, G. V. 81. 

c. 6 
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general term malice^^" For that most unsatisfactory of all 
legal expressions extends to intention so general and vague 
that in some cases it is doubtful whether we can retain the 
word at all with any propriety, and should not rather substi- 
tute knowledge. Malice, however, is of sufficient interest and 
difficulty to require independent consideration. 

« ib, 81. 



CHAPTER VII. 

DEGEEES OF CBIMINAL LIABILITY, CONTINUED. 

A. Major Criminality. 

Malice. 

Austin is sometimes quoted as an authority for the state- 
ment that the English legal term Malice simply denotes 
ivtenticm. Although, however, one passage^ rather gives 
colour to this view, it is not a fair one to the author, who 
points out, in a very good note*, that the term has been 
extended ' abusively ' to negligence (or criminal inattention), 
and to criminal knowledge short of criminal design. With 
Austin s objection to the use of the term few will disagree. 

All attempts at* giving a clear and uniform meaning 
to this word malice, as used in English law, appear to fail. 
It may, however, be of some use to trace down, in historical 
order, so far as that is possible, its principal usages, to shew 
what essentials or degrees of criminality they indicate, 
and by what clearer expressions they might possibly be 
replaced. 

Malitia, with the Boman jurists, occurs, like most of 
their terms which have descended to us, mainly in con- 
nexion with dvil cases. Avoiding the name, which has 
become technical, and therefore artificial, otfravd, I should 

^ Anstin, Leot. 12, p. 855. 

' Notes on Criminal Law, p. 1093 (of Jnrispnidenoe). 

6—2 
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translate malitia almost everywhere where it occurs inde- 
pendently, in the Code or Digest, by trick or trickery. Such 
is clearly the sense in which a minor's malitia " makes up 
for his want of age»." This well-known maxim, due in the 
first instance to the emperors Diocletian and Maximian, has 
been applied by our English jurists to criminal law, as 
expressing the doctrine that a proved individual capacity of 
doing ill or contracting guilt will remove the primd facie 
non-liability of an infant for criminal actions*. 

Where m^alitia is opposed to error, in one of the few 
passages bearing upon criminal or penal cases in which 
we find the word, it may be rendered unlawful design as 
intention'^. And in several instances malitia is used as 
directly equivalent to dolus^. It is not, however, my in- 
tention to enter into an examination of the latter word 
(doliis) here. SuflSce to say that dolus is of course short 
ioT dolus malus^, and on the whole means direct evil inten^ 
tion, dolus indirtxtus being a purely modem phrase and 
idea*. 

One important meaning of the classical malitia yet 

3 Dig. 44. 4. 4. 26. Jnlianns...Bcripsit doli pnpiUos qni prope pnbertatem 
Bant capaces esse. Quid enim si debitor ex delegatu pnpilli pecuniam 
creditori eius solvit ? fingendus est, inqnit, pubes esse, ne propter malitiae 
ignorantiam bis eandem pecnniam conseqaatnr. Cod. 2. 43. 3. Si, alterius 
circmnveniendi causa, minor aetate majorem te probare aspectu laboraveris, 
cum malitia suppleat aetatem, restitutionisauxilium...denegari statutnm est. 
See also siglorum malitias, Cod. 1. 17. 2. 22, by the side of siglorum captiones. 
id. 1. 17. 1. 18. 

< 1 Hale, P. C. 26, quoting Fitz-Herbert's Beporte Corone, 118. The 
original is No. 30 Trin : 12 Edw. m. 

^ Codex 9. 23. 5. Sed secutus tenorem indulgentiae meae poenam legis 
Comeliae tibi remitto, in quam credo te magis errore quam malitia incidisse. 

8 Digest, 44. 4. 4. 26 (note 3). Cf. 44. 4. 4. 1, 3. 

7 The general signification of caUiditas, covering also dolus bonus or 
* pious fraud,' with which we have nothing to do. See Austin, pp. 480, 1 
and 445. 

B Austin, 11. CO. 
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remains. The plural, at least, is used in the evident sense 
of spUe^, the sense most often attached to the word in 
modern times. It is to the introduction of the word malice, 
in this last meaning, into the definition of murder — and 
subsequent recurrence to the derivation from malus, which 
arose from the necessity of extending that meaning, in that 
definition — ^that the inextricable confusions of our English 
inalice are mainly due. 

Malice in murder. Homicide is left by Glanville, as he 
very well might leave it, without definition : murder is, with 
him, vaexQly clandestine homidde^^ ; the name and the special 
procedure being possibly due to the times when a subject 
people resorted to assassination of their alien oppressors". 

Bracton follows Glanville as to the special characteristic 
of murder^ making it, however, a subdivision of such homi- 
cide as is voluntary, distinguished from that which is in the 
course of justice, by necessity, or by a>ccident^\ Homicide is 
according to him voluntary, if it is committed of certain 
knowledge, in a premeditated assault, from anger or hatred, 
or for the sake of gain, wickedly and feloniously, and against 
the king's peace*'. If we compare this with another defini- 

^ Dig. 6. 1. 38. Neque malitiis indnlgendnm est, si tectoriom puta, quod 
indnxeris, picturasqae corradere yelis, nihil latoms nisi ut officias. 

10 De Legibus, <&c. 14. 3. Dno antem sunt genera homicidii : unnm est 
qaod dicitor murdrum, quod, nullo vidente, nullo sciente, clam perpetratur, 
praetor solum interfectorem et ejus complices, <&c. 

11 Leges Edw. Conf. 1. 15, 16 (Thorpe, pp. 448, 9) for reference to Canute. 
For the previous existence of an equivalent morth-daed see Athelstan 1. 6 (id. 
p. 203). For application to the Normans, Bracton 3. 15. fol. 134. 

13 Bracton, 3. 4. fol. 121. Yoluntate...juBtitia... necessitate... casn. This 
chapter is the evident original of Blackstone's on homicide, the subdivision 
of Bracton's homicide facto being clearly identifiable with those of homicide 
generally by the later jurist. 

^' ib, Yoluntate, si quis ex certa scientia et in assultu praemeditato ira 
vel odio vel causa lucri nequiter et in felonia et contra paoem domini regis 
aliquem interfecerit. 
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tion of unjustifiable homicide by the same author", we shall 
probably conclude that his wickedly here means with the in- 
tention of killing^. 

Fleta, writing under Edward the First ^*, distinguishes 
accidental homicide from that which is nequiter perpetratum, 
by the absence of intention to kill, and contrasts accidents 
with malitiae, which appear to mean evil or criminal de- 
signs generally ^^ In a well-known statute of the same 
reign, occurs the phrase per malitiam^^, which might per- 
fectly well mean out of spite (against individuals), but is 
also capable of the more general meaning of evil or criminal 
intent The latter is the view taken by Coke*® and Haw- 
kins*^, who practically render the phrase, " without just cause." 

Of our quaint common law term for deliberateness of 
intention, the first use that I can find is in the wilful 
prepensed murders mentioned in a statute of Henry the 
Seventh ^\ Malice prepense, " malice forethought, prepensed," 
malitia praecogitata, as it is explained by Coke*^, first ap- 
pears by name as a recognized essential to murder in the 
reign of Henry the Eighth *^ If, then, we consider the 

" id, 3. 36, fol. 156. Non jure oociditur quia nt si in assultu prae- 
meditato et in felonia et animo oocidendi faerit quis interfectus ob iram et 
oupiditatem. 

" In arson Bracton explains nequiter generally by maid conscientid. 
3. 27. fol. 147. 

^^ Selden ad Fletam, cap. x. 

1' Fleta 1. 31. Homicidium...ca8uale quod non est nequiter perpetra- 
tum... in istis casibus...non debet reputari felonia eo quod occidendi animo 
praemissa facta non fuerint, in malitiis autem spectari debet voluntas et non 
exitus. 

^ Tbe statute of Westminster the seconds 13 Edw. I. c. 12. Quia multi 
per malitiam yolentes alios gravare procurant falsa appella fieri, &o, 

w Instt. 2, p. 384. 

ao P. C. ch. 23 § 140, p. 198. ^ 12 Hen. VH. c. 7. 

« Instt. 3. 7, p. 61. 

^ 4 Hen. YHI. c. 2. See too Stanforde, Flees del Corone, 1. c. 10, and 
Lamborde Eiren. 2. 7, p. 237. 
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historical precursors of this phrase, we must admit the possi- 
bility that it may have been originally intended to cover all 
cases of deliberate design or resolution of an evil, i.e, un- 
lawful character — not merely preconceived spite or grudge 
against the deceased in particular**. This more extended 
signification of malitia is necessary for the statutory use of 
the same word, in the same reign of Henry the Eighth, 
"mute of malice or fro ward mind**," i.e, "wilfully and per- 
versely**." But that Coke took malice, in murder, to mean 
grudge or spite is perfectly clear from a passage immediately 
following his definition, in which he speaks of there having 
been malice between two, after which they are pacified and 
made friends *^ 

The narrowing of malice (the word being supposed to 
have had originally a wider signification) to this popular 
meaning of spite; and the requirement of deliberate pre- 
conception in the intention essential to murder, had two 
results. First, a distinction between malice expressed by the 
party and malice implied by law^ (either being held suf- 
ficient to constitute malice prepense): second, such an in- 
terpretation of malice implied by law, as would take in the 
original and wider signification of malice generally. 

Thus we find it, on the one hand, clearly laid down that 
malice prepense is a deliberate intention of doing some 
corporeal harm to the person of another**, by that other 
being intended the person actually killed**. 

On the other hand, the hastiest intention will suffice for 

** See Blackstone, Comm. 4. 14, p. 198. 

^ 26 Hen. VIH. c. 3, § 2.  

^ See Hale, 1 P. C. 4. 84, note o ; and 2 P. C. o. 43. 

«7 Instt. 3. 7, p. 61. » ib, p. 47. 

^ Hale, 1. P. C. c. 36, p. 461, following Coke, who explains (Instt. 3^ 7, 
p. 61) that the "compassing" mast be done " sedato animo." 

^ Compare Coke's definition of murder (p. 47) and of malice, pre- 
pensed (p. 61). 



^ 
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malice (or rather malice prepense) to be implied, if there 
is an absence of considerable provocation and the killing 
be intentionaP*; and the still wider doctrine that all homi- 
cide is presumed to be malicious, except certain specified 
justification, alleviation or excuse be proved", logically ren- 
ders any enquiry into personal grudge perfectly unnecessary ; 
the only question being — was or was not the killing done 
under any of the excepted circumstances ? " The general 
result... is to throw upon persons who commit acts of a 
particular class the burden of proving that they were not 
done under the circumstances contemplated by the legis- 
lature, but at the same time to permit them to give evidence 
to that efifect''." 

Again, as to the direction of the spite or grudge, the 
convenient maxim, malitia egreditur personam, brings in the 
case where the mischief intended against one individual 
falls upon another^^ The principle of this maxim is thus 
stated in far the best of the old text-writers, Sir Michael 
Foster. "Where the injury intended against J. proceeded 
from a wicked, murderous or mischievous motive, the party 
is answerable for all the consequence of his action, though it 
had not its effect upon the person whom he intended to 
destroy^." More widely still, he puts it that malice afore- 
thought is not to be taken in the restricted sense, a principle 

^ Blackstone, Comm. 4. 14, 200. Coke, Instt. 3. 7. 52. Coke*s second 
and third heads, **in respect of the person slain," and "in respect of the 
person killing" seem merely to negative the excuse of provocation in the 
cases descrihed. 

^ Blackstone, Oomm. 4. 14, 201. See Foster, Disc. 2, p. 255, and Best, J., 
in B. y. Harvey, 2 Bamewall and Creswell, 268. 

^ Stephen, G. V. p. 83. I should venture rather to read ** that they were 
done under certain recognized exceptional circumstances.'* 

*^ Foster, Disc. 2, p. 262, following a quotation — si quis unum percusserit 
cum alium percutere vellet in felonia tenetur — by Coke (3 Instt. 7. 51) from 
Bracton (3. 36. fol. 155). 

S5 ib. 
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of malevolence to particulars, not to be confined to the 
expressions of " the old writers, ir^ vel odio vel causa lucri/' 
but to be extended to any other wicked or mischievous in- 
tention^. And he adds: "most of the cases of implied 
malice... turn on this single point, that the fact has been 
attended with such circumstances as carry in them the plain 
indications of a heart regardless of social duty and fatally 
bent upon mischief *^" 

By such extension of the word malice, if it first meant 
spite, or by such return to the original meaning, if it first 
meant general evil design, the phrase malitia prascogitata 
was easily made to cover cases where death was not in- 
tended, provided a mischief of a dangerous character was 
intended, and even though there might be no grudge against 
any particular person. It is, then, only one step further to 
an involuntary killing, in consequence of a voluntary unlaw- 
ful act, which in its consequences naturally tended to blood- 
shed^, or the voluntary doing of a lawful act in an unlawful 
and extremely dangerous manner — this last case being helped 
out by the curious doctrine of malice (in the sense of spite) 
against all mankind^. 

Finally, in the extremely hard case where an uninten- 
tional killing, in the prosecution of an unlawful though not 
necessarily dangerous intent, was held to be murder, this 
doctrine of the required malice being satisfied by any unlaw- 
ful intention, is pushed to the extremity**^. According to 
Foster, as we have seen above, the intent must be criminal 
in the higher degree, i.e, felonious *\ 

88 id 256, 267. » id, 257. 
83 Blackstone, Comm. 4. 14, p. 193. 

89 ib, p. 192. This is more obviously true of a resolution, not, one would 
think, yeiy conunon among civilized people, to kill the first man you meet. 
ib. 200. 

^^ Coke, Instt. 3. 5G. He does not here mention malice. 

^ Foster, 258, followed by Blackstone, 4. 193. A comparison with p. 201 
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On the treatment of implied or presumed malice^ in 
murder, which has mainly resulted from the endeavour of 
this great jurist to rationalize, as Sir James Stephen puts it, 
the crude dicta of his predecessors, I venture to make two 
remarks. (1) The presumption in question does not, in 
strictness, alter the meaning of malice, as conceived by those 
"who made the presumption. It merely says that, in certain 
cases, the offender shall be treated as if wxdice existed, with- 
out proof, whether proof to the contrary be admitted or not. 
If malice in murder meant originally spite against an in- 
dividual, the presumption is generally reasonable, sometimes 
unreasonable but expedient. (2) The same presumption, 
and also the extension of malice from the narrowed meaning 
• above indicated, to the possibly original and certainly wider 
one, are both, as it seems to me, attempts, in our piecemeal 
fashion, to introduce into recognition the general and just 
principle, that ike criminal consequences naturally resulting 
from a man*s conduct shall be imputed to him. 

The exceptional rule by which consequences not naivr- 
rally resulting from an offender's criminal conduct, or which 
could not reasonably have been expected by him, was also 
attributed to him, would scarcely, I submit, be maintained, 
in its full rigour, at the present day. 

Malice in other crimes. I proceed briefly to consider 
other cases where the words malice or malicious are used in 
our law. 

Arson is, by common law, the rrvalidous and wilful or 
voluntary burning of another's house. It must, says Black- 
stone, be malicious... d^DA therefore no negligence or mischance 
amounts to it". This reasoning, which, it will be seen, 
makes malicious and voluntary tautological, is based upon 

shews, I think, that Blackstone considered this a case of presumed malice. 
8ee also Hale, 1 P. 0. 465, and ahove, p. 53, notes 27, 28. 
^ Blackstone, Comm. 4. 16, 222. 
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a misapprehension of Coke**. Malice here, however, evi- 
dently means, not merely intention (or will in Blackstone's 
language), but intention to injure, or a general evil and 
mischievous intention**. In fact. Hale defines the malice 
making up for age in the boy under 14, tried by himself 
for this crime, to have been knowledge that it was evil^. 
The Latin words (**) are the same as in the definition of 
murder. The substitution of *' unlawfully and maliciously" 
in the statutory definition of arson*®, does not necessarily 
shew that the framers of the statute considered Tnalice to be 
mere intention ; because unlawfully may stand for the felo- 
niously, and maliciously for the wilfully and Trvalidously of 
the old definition : but it does not add to the clearness of 
the legal conception of malice*^. 

Ualicious mischief. The intention to do injury or mis- 
chief is, I think, still the meaning of the malice required in 
the statutes against malicious mischief*^ — which, Blackstone 
says, is done " out of a spirit of wanton cruelty or black and 
diabolical revenge *V* At any rate we have sufficient cases, as 
to the person against whom the mulice must be entertained, to 
put the original meaning of malice in this case beyond doubt. 
The necessary result, of malice being taken in this strict 
sense of grudge, follows, in the rule that proof of expression 
is not necessary, malice being presumed until the contrary 

^ Coke, Instt. 8. o. 15, p. 67. Maliciously and voluntarily. Proved also 
by the words of the Indictment, which be, Yoluntarie ex malitia sua prae- 
cogitata et felonice. For if it be done by mischance or negligence it is no 
felony, as before appeareth. 

^ See Farrington's case, Russell and Ryan, 207. 

« Hale, 1 P. C. 669. 

^ 24 and 25 Vic. 97, § 1, &c. 

*7 The Code substitutes the simple "wilfully" (§ 382), after a preliminary 
clause excluding cases of legal justification or excuse (§ 381). 

*8 See, however, Stephen, G. V. p. 84. 

^ Blackstone, Comm. 4. 17, p. 244. 
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appears". A clause in the Consolidation Act** provides 
"that every punishment, &c. applies whether the offence 
shall be committed frofm malice conceived against the owner 
of the property or othertvise; and the ultimate meaning of 
maliciously y left by the statute, clearly is with the intent to do 
mischief {i,e. injury) to some one^^J' 

LibeL In libel, as an indictable offence, malice occurs 
again. Libel is a malicious defamation^y and I think there 
is little doubt that m>alice here originally meant a design 
to injure, which is still the meaning of the statutory phrase 
actual malice^. But, in the enormously increased opportuni- 
ties for publication of modem times, it became obviously 
necessary that communications should sometimes be crimi- 
nally prosecutable, which were made bond fide, in the belief 
that it was a duty to make them, with no "desire for 
revenge," and "settled anger," in fine no desire to injure 
at all" 

As, then, in murder, the deliberate preconceived grudge 
which had become part of the definition, was presumed in 
cases where it clearly did not exist, unless — not that pre- 
sumption could be disproved, but certain justifying or ex- 
cusing circumstances could be proved — so here, the indict- 
ment being necessarily for malicious defamation, the m^alice 
was presumed, unless — not the grudge was disproved — ^but 

M ib, p. 246, n. 49. 

« 7 & 8 Geo. IV. c. 30, repeated in 24 & 25 Vic. c. 97, § 67. 

^3 This intent would undoubtedly be presumed, though the presumption 
might be rebutted by the plea suggested in Stephen, G. V. p. 84.~ I am here 
merely concerned with the meaning of malice. In the Code (§ 381, <fec.) 
** malice " is wisely ejected from the subject of " mischief.'* 

^^ Blackstone, Oomm. 4. 11, 150 (a), quoting Hawkins, 1 P. C. 193. 

^ 6 & 7 Vic. c. 96, § 2. This is however the case of a civil action, not an 
indictment. MaUce, simply, bears the above mentioned meaning in Hawkins 
(Of Libels), 1 P. C. 196. 

w Markby, § 227, p. 111. 
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something else was proved, i.e. just cause for the publica- 
tion**. This presumption of malice being evidently often 
contrary to fact, the doing the act mthout just cause has itself 
been called malice in law'^^ and we come at last to the 
startling general definition of Bayley, J.*® : " Malice, in its 
legal sense, denotes a wrongful act done intentionalli/ mthout 
just cause or excuse." 

It only now remains for me to say a few words on malice 
generally, and the expediency or inexpediency of retaining 
this terra in law. I take actual and presumed malice toge- 
ther, treating the latter (after Foster) in its upshot or 
practical result, though, as I have intimated above, those 
who devised the doctrine did not apparently intend to alter 
the meaning of the word malice. 

Legal malice, then, in its practical result, always involves 
intention ; if the presumption hold that a man intends the 
natural consequences of his conduct. This presumption, 
however, which is necessary to bring in wanton dangerous 
conduct and libel, is perfectly reasonable, and may be, I ven- 
ture to think, considered as established law. 

Being intentional, malice is not predicable of an omission, 
unless that term be retained, as it probably may be, in the 
laxer sense. 

As to the ohject of the intention (including the presumed 
intention just referred to), it is very diflScult to lay down any 

»• Stephen, Digest, Art. 271. The publication of a libel (see Artt. 267— 
270) is malicious in every case which does not fall within the provisions of 
some one or more of the six articles next following. See note 1, p. 187. 
The next six articles sum up the different states of fact which have been held 
to constitute " just cause or excuse" for publishing libels. 

^"^ The best illustrations, which I can find, are, I must admit, fi^m civil 
actions. But the judges speak of the general legal sense of mahce, and con- 
tinually refer to criminal proceedings for the same use of the word. 

B8 Bromage v. Prosser, 4 Barnewall and Cresswell, 255. See also 10 
B. & C. 272. 
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general rule. The absence of legal justification appears to be 
essential, and therefore we may perhaps say that what is 
intended, must be what the party knew or might have known 
to be wrong. Sir James Stephen treats this as knowledge 
that the conduct is vnckedJ^^. That rendering exactly repre- 
sents the language of our old jurists®^, whose theological bent 
must not be forgotten. I question whether it comes so near 
the result of later decisions as the word wrong. I have 
spoken above of wrongness and the legal presumption of 
knowledge concerning it". If malice means nothing more 
than this, that presumption would render the use of the 
term unnecessary, and we might always replace maliciously 
by mlfully or intentionally. 

There is, however, undoubtedly the vague feeling, both 
in text-writers, judges and juries, that malice, except when 
qualified by some term shewing that it does not mean 
malice, always signifies either spite against a definite indivi- 
dvoX^ or the general desire to do injury to some one, which 
Austin styles malevolence *". This is the natural, i,e. the 
ordinary use of the word : and the legal use of a common 
word in a non-natural sense is, to say the least of it, un- 
desirable. 

The consequence of making malice in general terms a 
necessary element of crime is, says Sir James Stephen, that 
certain acts are declared to be primd fade wicked actions, 
though circumstances may exist by which their wickedness 
is either removed or diminished". In practice, this means 
a declaration that whosoever intentionally or knowingly 

M G. V. 84, 85. 

^ Nequiter, corrupto animo, de sua malitiay mala conscientia, <&o. 
« Chapter v. pp. 61, 62. 

^ Whioh Anstin, Lect. 12, p. 855, and 20, p. 446, holds to be its " original 
and proper meaning." • 

« ib. w Stephen, G. V. 83. 
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produces certain results is criminally liable for them, unless 
he can prove one or other of the justifications and excuses 
recognized by law. 

I do not quite understand the argument of the last- 
named author for retaining the word, ** that new cases might 
arise in which it would be necessary to use it in its natural 
sense®*." It would be apparently as easy to apply to a new 
case the principle of previously recognized justifications as 
of previously recognized malice. Moreover the ^ natural^ 
sense of the word somewhat wavers between localized spite 
and general malevolence; while the legal sense has been 
held to be that purely negative one, which is perfectly 
satisfied by tabulating the recognized justifications and 
excuses. 

But a far stronger argument, than any that I can allege, 
against the retention of this confused and confusing term, is 
its omission from our projected criminal code by the jurist 
and legislator whom I have just quoted. In murder, and 
mischief — the latter covering arson — the actual intention or 
other culpable frame of mind is set forth under its proper 
and intelligible name : in libel, the special design or, where 
that is not necessary, the nature of the matter published, are 
clearly expressed ~. It seems perhaps a question whether 
common essentials or degrees of criminal liability, might 
not be rather more separated, as general preliminary matter, 
from the particular offences, than they are proposed to be in 
this Bill. But its great merits disarm criticism, especially 
from those who have not had practical experience in judica- 
ture or legislation : and not the least of those merits appears 
to be the extirpation of " legal malice." 

« lb. 

M Code, § 227. Designed to m8nlt...or calculated to injure the'repntation. 
Sbonld not calculated be teruting f 



CHAPTER VIII. 

DEGREES OF CRIMINAL LIABILITY, CONTINUED. 

A. Major Criminality, 

Criminal Knowledge or Virtual Intention, 
Austin's second subdivision of criminal knowledge — cai- 

minal knowledge short of criminal design— which was 

referred to in a previous chapter*, is "where the production of 
the mischievous consequence which the law seeks to prevent 
is not the end, ultimate or mediate, of the criminal, but 
where he knows that such mischievous consequence (though he 
does not wish the production of it) will follow necessarily or 
probably his act or omission*." 

Direct intention, in the ordinary sense of the word, will 
obviously be of the essence of many, if not most, crimes. 
These will, I think, be the cases where a specifio intention 
really exists*. What we have now to consider are, such 
criminal consequences as may reasonably be believed not to 
have been directly intended, though there may have been 
** knowledge" that they would ensue. I believe, though it is 

1 Chapter vi. p. 79. 

> Austin, Notes on Criminal Law, pp. 1093, 4. As here, and in the 
pjracketed] paragraph opposite, Austin speaks of omission being accom- 
panied by criminal knowledge, I think he must use the former Avord in its 
loose and general sense of non-act. See above ch. iii., and Austin, 20, p. 438. 

3 End of chapter yi. 
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hazardous to draw a hard and fast line, that this can only be 
the case where the conduct of the oflfender is of a violent, mis- 
chievotiSf or dangerous tendency*. 

I have spoken above* of that capacity to expect the con-^ 
sequences of our conduct which is presumed, as the result of 
ordinary experience. 

It was there stated that the guilt or liability of the 
offender would vary materially in degree — the results pro- 
duced being the same — as his state of mind turned out to 
have been actual expectation or the mere capability of it. 
Such an actual expectation, which is what I am now con- 
sidering, will sometimes, conveniently for the purposes of 
justice, be expressed, ie, evinced by words or clearly constru- 
able conduct of the offender. This might be called express 
criminal knowledge. More often, it has to be inferred from 
such conduct, and, in particular, from the character of what 
wa^ intended. For the state of mind, now under considera- 
tion, must almost necessarily coexist with an intention . 
proper, of consequences very nearly approaching to those that 
actually occur, so that the latter are as justly imputed to the 
agent as if he had directly intended them. For practical 
purposes this state of mind, including the case of express 
criminal knoioledge, might be called indirect or virtual inten- 
tion. The former phrase is Bentham's^ and either is cer- 
tainly preferable to our 'implied mxilice! The reasonableness 
of such an imputation as the above scarcely requires illustra- 
tion. 

^ For instance, the example given by Austin of criminal knowledge, \. o. 
Arson of a house adjoining his (the criminal's) own, through his setting fire 
to his own with intent to defraud his insurers. The destruction of his neigh- 
bour's house will not subserve his end ; but he knows that the destruction 
of his neighbour's house will follow, necessarily or probably, the firing of 
his own. " Ch. iv. 

^ Austin, Lect. 24, p. 480. Bentham's own word appears to be ''ob- 
lique." Introduction, ch. Tin. pp. 84, 86. 

c. 7 
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The man who lays a mine of dynamite, to destroy the 
Emperor of Russia at dinner, may have friends, amongst those 
at the party who actually perish, for whom he would lay down 
his own life: but, as to the imputability of their deaths to 
that man, there surely could be no hesitation. 

Under this principle of virtual intention seem to come 
most of the murder cases where the malice required by law 
has received a free interpretation^ E.g. where an act not 
justifiable or excusable, and resulting in death, was done 
under circumstances shewing an intent to do serious injury 
to the individual '. Where the same result followed an act, in 
the abstract legal, but done with the intention of great 
bodily harm*. For an act, not unlawful in itself, may be 
performed in a manner so criminal and improper as to make 
the party performing it, and in the prosecution of his purpose 
causing the death of another, guilty of murder *^ Such are 
the cases of cruel or unusual correction mforo domestico, laid 
by Blackstone" on express malice; where it must be remark- 
ed that if the instrument employed, though improper, was 
not likely to kill the oflfence was only manslaughter". 

Again, there are rarer cases, where the intention is ap- 
parently not to injure any definite individual but to produce 
indiscriminate mischief — ^where, if death ensues, the English 
law speaks of malice against all mankind or universal mxilice^\ 
It would seem here to depend upon the degree of danger in 
such acts whether their character is in itself suflScient to 
presume the 'evil design' which is technically required by 
English law, for murder, or only to constitute the minor 

7 See last chapter. 

B See Fenton's case, 1 Lewin, 179. 1 Rnssell, 762. 
» 1 East, P. C. 0. 6, § 36. ^ RusseU, i. pp. 767—780. 

1^ Blackstone, Comm. 4. 14, p. 199. 

u Foster, Disc. 2, p. 262. 1 East, P. C. o. 5, § 87. See Bussell (i. p. 
774) on R. v. Wiggs, 1 Leach, C. C. 379. 

u Blackstone, Comm. 4. 14, pp. 192, 200. See too Foster, Disc. 2, p. 261. 
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liability of manslaughter. It is murder, though no stroke be 
struck by the agent and no killing may have been primarily 
intended, provided the probable consequervces of the act done 
might be, as the actual consequences were, death" 

In most of these cases there was obviously a definite 
intention to produce some hurt or mischief y akin and likely 
to lead to the actual result; and in the remainder what wa^s 
intended, though not directly hurtful or mischievous, yet 
tended so probably to produce the actual result, that it must 
to a moral certainty have been contemplated and expected by 
the agent". 

Criminal knowledge and intention both enter into the 
subject of accessories before the fact, now little distinguish- 
able from those who actually commit a crime, although 
the only act of the accessory is an instigation. An intentioUy 
on the part of the accessory, is here expressed clearly enough. 
Mere knowledge, and conduct influenced by knowledge, that 
another intends to commit a crime, do not constitute an 
accessory before the fact, unless such conduct amount to 
active encouragement of the commission*®. An accessory 
after the fact stands on a perfectly different footing: he wil- 
fully or intentionally commits an independent criminal 
action". 

To constitute a liability for criminal knowledge it is, I 
think, essential that the injurious results must have actually 
happened. That is, punishability for attempts or inchoate 
acts** can scarcely be extended by the consideration of any 
other results than those which were directly intended. 
Where, however, the result has happened, and the circum- 
stances clearly shew that it must have been contemplated and 

" Blackstone, 4. 197. 

" See the oases of ** wanton indifference to Ufe,*' suggested by Sir James 
Stephen, G. V. p. 118. 

" Stephen, Digest, Artt. 39--44. 

^' iJb, Art. 45, ^ AboYC, chapter u. 

7—2 
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expected by the oflTender, common sense and common practice 
agree in regarding the question as utterly immaterial whether 
it was also desired by him or no. 

We may therefore go so far with Austin as to class crimi- 
nal knowledge with intention, or even to call it virtiuil inten- 
tion. To apply the word intention, without a qualifying 
adjective, to both, is an unnecessary running counter to the 
ordinary meaning of words, and moreover tends to obscure 
the fact that there is another mental condition, of equal 
criminal liability, with intention direct or proper, ' 



CHAPTER IX. 

DEGREES OF CRIMINAL LIABIUTY, CONTINUED. 

B. Minor Criminaiity. 

Inadvertence. 

In the major degree of criminality, "which I have called 
virtnal intention^ it is assumed that an adequate appli- 
cation of the ordinary standard experience has taken place 
to enable the agent to form a true expectation. In the minor 
degrees remaining to be considered, that application is un- 
derstood to be either wanting or inadequate : i.e. there is 
mdre or less inadvertenoe on the part of the offender. 

The three states of mind considered by Austin, under 

this head are Bashness, HeedlesEOiess, and Negligence. The 

distinction between the first two may appear at first sight 
over refined ; but I believe it is a real and useful one. The 
third, if the term negligence be used in its proper sense, is 
confined to non-act. 

In rashness^ then, the party adverts to the probable 
mischief; but, from insu£5cient advertence, assumes that it 
will not ensue*. His missupposition must be absolutely 
confident and sincere, or he has intention according to 
Austin* — virtual intention, according to the phrase adopted 
here — of the consequences. Rashness therefore .borders very 
nearly on criminal knowledge or virtual intention. This is the 

^ Austin, Leot. 20, pp. 440, 441. 
^ ib. 442, 444 (hasty intention). 
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meaning attached by Austin to the phrase Negligentia dolo 
comparatur*. Both the experience and the advertence of 
that experience are ex hypoikesi present, but are counter- 
balanced or overcome by false reasoning. 

In heedlessness the application or advertence of the same 
experience is supposed to be entirely wanting. The heed- 
less man does not think of the probable mischief; he does 
an act*, from which he was bound to forbear, because he 
adverts not to certain of its probable consequences'. 

In this last quoted passage, as elsewhere, Austin looks 
to the agents end of the chain, and the original obligation 
upon him, first. Perhaps the more natural point of view is 
that which regards the acts themselves as "dangerous" ones*, 
and the agent as primd fade liable for the natural con- 
sequences of his acts, to the full extent, unless he can 
prove such partial or total inadvertence as, under civilized 
governments, generally renders those consequences impu- 
table to him only in a less degree. The mistaken siirmise 
or assumption, in rashness, will be sometimes easier to prove 
than the negative required in heedlessness, and may also 
involve a minor criminality, since the oflfender had some 
reason, though a bad one, for not expecting the actual con- 
sequences. 

For instance, the driver of an express, being instructed 
always to wait for the signal that a certain goods train has 
passed over a small portion of his line — which goods train is 

' ib. 443. I would rather translate it '4s (in some cases) put on a par 
with doltut.'* The reasoning probably applies only to civil cases. 

^ This of course distinguishes him from the negligent man who does not 
do an act. Austin, pp. 440, 441. ** ib. 

^ See the beginning of the last chapter. I suppose that most possible cases 
will come, either directly or remotely, under the expression '* dangerous to 
human life," which is that employed by Stephen, Digest, Art. 216. Code, § 162. 
It would, perhaps, be hypercriticism to suggest the insertion of the word 
"human" in the heading to Digest, ch. 22, and Code, Part 16. 
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generally ten minutes late in coming on his line — arrives 
at the point of junction five minutes after the goods train is 
due. There is no signal, and his stoker warns him to pull 
up : he says, the goods train cannot have got on the line yet, 
goes on, and runs into it. His liability would probably be 
held to be less than if he had merely not thought about the 
signal at all. 

Last comes negligence, defined by Austin to be the not 
doing an act which you are bound to do, because you do not 
advert to it'. The state of mind is identical with that in 
heedlessness: the difference is the diflFerence between for- 
hearance and act Negligence and heedlessness are, in fact, 
forbearance and act, minus the advertence. 

There are, obviously, criminal cases of pure negligence, 
where there is no action, no forbearance, and no intention, 
either in Austin's sense or the general one®. As when a 
pointsman, from pure carelessness — say, chattering with a 
friend — omits to set his points right, and a train runs oflF the 
line in consequence. Or, when a parent, husband, or master 
simply neglects to supply those dependent upon him with 
necessaries, and thereby causes death or bodily injury'. Of 
course the slightest evidence of purpose, or even perhaps 
such "grossness" of negligence as would necessitate a belief 
that some grievous injury must have been contemplated, 
takes the case out of the present category ^°. 

^ Austin, Lect. 20, p. 440. 

s Is it not therefore by an oversight that Sir James Stephen lays it down 
that Intention is in eveiy case essential to crime because it is essential to 
action (see above, p. 75), and every crime is an action (G. Y. p. 81) ? In Digest, 
Art. 211, he shews it to be law that neglect of certain duties ranks as an act. 

* For liability from mere omission see Park, J., in B. v. Green, 7 Oarring- 
ton and Payne, 157; overruled by Campbell, 0. J., in Hughes' case, Dearsley 
and Bell 250, and B. v. Lowe, 3 Carrington and Eirwan, 123 (1 Bussell, p. 
834, note n). 

^® Stephen, ib, note 1. See Pattison, J., in B. v. Marriott, 8 Carrington 
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Negligence, however, is, in practice, more often com- 
bined with a positive act. Something is done, not in itself 
unlawful, but the necessary precautions are not taken in 
doing it ; so that negligence is here difficult to separate from 
rashness or heedlessness. The nature of the act, and the 
manner in which it was done, will generally enable us to 
distinguish between this negligence and the criminal know- 
ledge spoken of on p. 98. Railway accidents are unfor- 
tunately a very common instance at the present day". 

Professional n^ligence or incompetence. There is a 

particular class of cases where the inadvertence is not so 
much immediately connected with the conduct as, in Austin's 
language, " remote." This principle is applied by him iiiter 
alia to drunkenness^*, but is more suitable to imperitia or 
want ofprofessional shilV^, which, if we take the whole 
history of such cases into account, seems rather to belong to 
the head of rashness than of negligence. 

Extreme cases of mischance, which ordinary professional 
skill could not have anticipated^*, or of gross and improper 
rashness which ordinary professional skill would have pre- 
vented"; do not present much difficulty. In the former 
there is no criminal liability at all, in the latter there may be 

and Payne, 433, and 1 Bussell, p. 661, note/. Also the remarks of Denman, 
C. J., on "wilful mischief and gross negligence" in Lynch v. Nurdin, 
1 Adolphus and Ellis, p. 38. A distinction between the use of *' methods 
which would probably end in death," — rendering the prisoner guilty of 
murder — and such ** wicked negligence " as only rendered her guilty of man- 
slaughter, is rather finely drawn by Brett, J., in B. v. Handley, 13 Cox, 81. 

^ See Russell, i. 831— «39. 

M Austin, Lect. 26, pp. 612, 613. " ib. 613. 

" As Lord Hale says (1 P. C. 430) — "God forbid that any mischance of 
this kind should make a person guilty of murder or manslaughter." B. y. 
van Butchell, 3 Oarrington and Payne, 634. 

^ Gross and improper rashness and want of caution may make an appli- 
cation felonious. Per Bayley, B., 4 Carrington and Payne, 440. See too 
p. 406. 
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the highest degree: a fortiori, if there is any conscious 
contemplation of the consequences shewn ^^ Short of this, 
death arising from ill treatment by a medical practitioner 
(which is the case where the present point mainly arises) 
may render him liable in the minor degree of manslaughter. 

The positive duty of a medical practitioner is laid down 
by BoUand, B., to be this : " He is bound to have competent 
skill to perform the task that he holds himself out to per- 
form, and he is bound to treat his patients with care, atten- 
tion and assiduity"." The tendency of our law is perhaps 
rather to hold a man liable in damages than criminally^® for 
want of the competent skill; and it was apparently held*® 
that to substantiate a charge of manslaughter against a 
medical man, he must have been guilty of gross negligence 
after applying a remedy, or of gross rashness in apply- 
ing it. But, on the whole, it would seem that mere igno- 
rance may make a practitioner criminally liable if a jury 
regard it as culpable under all the circumstances of the 
case'^. 

The mere fact of a practitioner not being ^^ properly 
qualified'' is not enough to attach criminal liability where 
there ia no proveable want of care or skilP\ The advantage 
of a recognized diploma or certificate doubtless is that a jury 
would naturally consider it strong primd facie evidence of 
sufficient skill. 

In Roman law want of skill, or neglect, in a medical 
man, were either of them sufficient ground for civil pro- 

^^ See above, note 10. 

^7 B. v. Spiller, 5 Carrington and Payne, 833. 
^s B. y. van Butchell, 3 Carrington and Payne, 634. 
^ Bayley, B., in B. y. Long, 4 Carrington and Payne, 440. 
^ Stephen, Digest. Art. 211, HL 5. See also p. 436 of the case last cited. 
^ See Hale, as cited aboye (note 14} ; Blackstone, 4. 14, p. 197 ; also 3 Car- 
rington and Payne, 629; and 4. 398, 423. 
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ceedings". Of criminal liability in such cases we hear 
nothing. 

The same holds where a judex was said litem suam 
facere by a wrong decision*'. In fact, the treatment of this 
case is based upon the fact that the loss is the same to the 
party, whether it happen from the corruptness or incapacity 
of the judge** ; the liability, however, may be transferred to 
the latter's legal adviser or a^sessor^. 

I only mention the last subject, which is coupled by 
Austin with imperitia medid^, as an instance where '*the 
guilt of a party" (here, in Roman law, only his civil lia- 
bility) " consists in taking upon himself the exercise of a 
function, without duly qualifying himself by previous prepa- 
ration". Such conduct is, in its origin, rather rashness than 
negligence; and it might perhaps be better to couple the 
present faults of the professional man with their ultimate 
cause, under Austin's very apt title *' remote inadvertence." 
But it is difficult to see any such serious objection as is 
made by a very able writer on jurisprudence, against the 
recent judicial use of the word negligence, to indicate, as a 
state of mind of the person whose act or omission is under 
consideration, absence of the care of a skilled workman**. 

^ Dig. 9. 2. 7. 8. Si medicus servam imperite secuerit. 9. 2. 8. 1. Et 
qui bene secnerit et dereliqnit curationem. See too Just. Instt. 4. 3. 6 — 8. 

^ Just. Instt. 4. 5. pr. from Gains* Aureorum, Dig. 44. 7. 5. 4. 

^ Dig. 21. 2. 51. pr. Quid refert, sordibus judicis an stultitia res perierit? 

V Dig. 2. 2. 2. Si assessoris imperitia jus aliter dictum sit quam oportoit, 
non debet hoc magistratui officere sed ipsi assessori. 

^ Austin, 26, p. 514. The illogical distinction of obligations ex delicto 
and quasi ex delicto {qiuisi-delicts is an inaccurate term) is rightly explained 
by Ortolan Instituts, § 1781, on Just. Instt. 4. 5. pr. 

^ Austin, ib. 

S8 Markby, §§ 220, 221, pp. 108, 9. The particular decisions were on 
action for negligence ; but, as to the question whether negligence can in such 
cases be said to designate a state of mind of the party, the reasoning would 
be precisely the same in crimiruil cases. 
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and those most clearly stating the principle in point, are in- 
cumbent upon all persons having or undertaking any charge 
where either act or omission may endanger hum^n life^. Here 
the employment of reasonable knowledge and skill, of reason- 
able precautions and care, is made a legal duty ; and the 
corresponding negligence, whether coupled with positive acts 
or not, a criminal offence^. 

Neglect in respect of public offices, and neglect to assist in 
the preservation of public order, are exceptional cases which, 
however, do not present any difficulty**. 

Bentham'^ would extend the application of criminal 
sanctions to the "refusal or omission of a service of hu- 
manity when it would be easy to render it, and some 
distinct ill results from the refusal." He certainly gives some 
very strong instances of forbearance or omission"®. How far 
it is advisable to transfer the " rules of beneficence'' from the 
domain of morals to that of legislation is doubtful. But 
such a transfer is at any rate, as yet, rather matter for the 
reformer and politician than the jurist or practical lawyer. • 

^ For the present law, Stephen, Digest, Arts. 216, 217. Several im- 
portant points are added or more dearly stated in Code, §§ 162 — 4. 

^ In both classes of cases it would seem that a positive legal duty mnst 
be alleged in the indictment. See B. v, Edwards, 8 Carrington and Payne, 
612, and B. v. Barrett, 2 Carrington and Kirwan, 345. I do not see that 
%his point is overruled in Hughes' case (Dearsley and Bell, 250) as Bussell 
seems (i. 833, note k) to intimate ; though perhaps, in the case of what may 
be called a natural duty, it might be sufficiently expressed by a mere state- 
ment of the relation of the parties. 

s« Stephen, Digest, Arts. 122, 123 : Code, §§ 117, 118. 

^ Introduction, p. 323. Principles, Dumont, tr. p. 65. 

^ Note to Int. p. 323. There could not be a very much stronger instance 
than the conduct of certain bargemen, as stated in a letter to the Times 
(July 23, 1880), while these sheets were in preparation for the press. 



CHAPTER X. 



GENERAL REMARKS. 



The principles, which I have endeavoured to make out in 
the preceding chapters, are as I conceive, axioms or prelimi- 
nary matter to criminal law in general, which are admitted 
by the practice of most civilized countries. 

There must be an injurious event reasonably connected 
with the conduct of some human being and not justified or 
excused by law; otherwise there is no oflfence and no offender. 

The offender must have been "able to help" his conduct; 
able to foresee the consequences of that conduct ; able to know 
that that conduct was wrong: otherwise he will be, generally 
speaking, totally exempt from criminal liability. 

Of his criminal liability, again, there may clearly be two 
degrees: a major degree, when he either directly intended the 
criminal consequences or miist have expected them to result: 
a minor degree, when he probably did not expect, but might 
have expected, the same consequences to result. 

In this minor degree of liability, resulting from inadvert- 
ence, there will be various classes of cases; as the conduct is 
positive or negative or both combined, the inadvertence pre- 
sent or remote, the state of things more or less likely to have 
suggested the actual result : but I do not think any general 
rule as to the relative amount of criminality can be laid down 
between them. 

Axioms such as these are, like the geometrical axioms, 
no a priori assumptions, but rules found necessary in actual 
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experience: they are, in fact, generalizations from judicial 
observation. A time may, it is hoped, be coming, "when such 
legal rules may be brought into a form as exhaustive as we 
believe their mathematical congeners to be; and when crimi- 
nal law generally will receive little, if any, addition from later 
cases, because a new point can scarcely arise. 

Such is the hopeful view which has led Sir James Stephen 
to regard the English criminal law as now ripe for codifica- 
tion, and, in particular, to prepare that admirable Digest which 
has rendered codification actually possible*. Yet, however 
near we are to the day, which so many generations of law- 
reformers have desired to see-'— and have not seen — there may 
be some little doubt whether the generalia or preliminary 
matter, considered in this work, can be quite satisfsu^torily 
concluded within the limits of an ordinary English statute. 
It is not that they are rather matter for courts than for 
private individuals — that is true of all modem law. It is 
rather that they must require, however well-drawn, continual 
illustration by both actual and hypothetical cases. This 
desideratum is very clearly expressed by Sir James Stephen 
himself, where he speaks of the possibility of giving a literary 
form to Acts of Parliament*. 

In the Indian Evidence Act, drawn by the same author, 
such a system of illustration was adopted: but it is question- 
able whether this form of statute would be likely to be passed 
by a British Parliament. In order, therefore, to attain the 
highest practicable utility, such a work as the Digest, if it 
could not, as it probably could not, be enacted en bloc, ought 
to accompany the statute, which does enact its substantive 
provisions, on as nearly equal a footing as possible. This 
reasoning applies, more or less, to the whole of a code; but I 
think most strongly to its general and preliminary matter. 

When, therefore, our criminal code finally emerges from 

^ Digest, Int. xiv. xv. ^ ib, zz. 
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the crucible — ^perhaps one should rather say the battle-field 
— of Parliament, its surviving clauses might be furnished 
with a most valuable comment, in a rearrangement of the 
contents of the Digest, under those clauses. If recognized 
by our tribunals as a fair statement of "common law" old 
and new, such a comment would have practically the same 
authority as the text. It would also afford a rationally 
arranged receptacle for such additions as future cases might 
necessitate. The evil of unnecessary reporting' must continue 
to some extent, unless the judges could find time to select, 
very shortly after decision, those cases which appeared to 
them to contain anything worth record, and to throw aside 
the rest. But it would be possible for yearly compilers, 
whether official or not, to reduce and generalize, under intel- 
ligible divisions, the matter which has not always met with 
such treatment hitherto in our reports and text-books. 

* ib, XV. 
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print and wide margin to each page for MS. notes. This edition will 
be found of great use to those who are engaged in the task of 
Biblical criticism. Two Vols. Crown Quarto, cloth, gilt, 31J. 6d, 
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THE LECTIONARY BIBLE, WITH APOCRYPHA, 

divided into Sections adapted to the Calendar and Tables of Lessons 
of 1 87 1. Crown Octavo, cloth, jj. td* 

BREVIARIUM 
AD USUM INSIGNIS ECCLESIAE SARUM. 

Fasciculus II. In quo continentur Psalterium, cum ordinario Officii 
totius hebdomadae juxta Horas Canonicas, et proprio Completorii, 
Latinia, Commune Sanctorum, Ordinarium Missae cum 
Canone et XIII Missis, &c. &c. juxta Editionem maximam pro 
Claudio Chevallon et Francisco Regnault a.d. mdxxxi, in 
Alma Parisiorum Academia impressam : labore ac studio Francisci 
Procter, AM., et Christophori Wordsworth, A.M. Demy 
Octavo, cloth. I2J'. 

labours of Mr G. H. Forbes, to every one 
interested in the subject-matter with which it 
is connected." — Notes and Queries. 

"We have here the first instalment of the 
celebrated Sarum Breviary, of which no en- 
tire edition has hitherto been printed since 
the year 1557. . . Of the valuable explanatory 
notes, as well as the learned introduction to 
this volume, we can only speak in terms of the 
very highest commendiation.''^7'Af Ex^ 
aminer. 



" Not only experts in liturgiology, but all 
persons interested in the history of the 
Anglican Book of Common Prayer, will be 

trateful to the Syndicate of the Cambridge 
University Press for forwarding the publica- 
tion of the volume which bears the above 
title, and whidi has recently appeared under 
their auspices. . . When the present work is 
complete in three volumes, of which we have 
here the first instalment, it will be accessible, 
as the Sarum Missal is now, thanks to the 



GREEK AND ENGLISH TESTAMENT, 

in parallel Columns on the same page. Edited by J. Scholefield, 
M.A late Regius Professor of Greek in the University. Small 
06lavo. New Edition, with the Marginal References as arranged 
and revised by Dr Scrivener. Cloth, red edges. 7j. (jcL 

GREEK AND ENGLISH TESTAMENT, 
The Student's Edition of the above, on large writing paper. 4to 
cloth. 1 2 J. 

GREEK TESTAMENT, 

ex editione Stephani tertia, 1550. Small Odlavo. 3 J. dd. 

THE GOSPEL ACCORDING TO ST MATTHEW 

in Anglo-Saxon and Northumbrian Versions, synoptically arranged: 
with Collations of the best Manuscripts. By J. M. Kemble, M.A. 
and Archdeacon Hardwick. Demy Quarto. lar. 

THE GOSPEL ACCORDING TO ST MARK 

in Anglo-Saxon and Northumbrian Versions synoptically arranged: 
with Collations exhibiting all the Readings of all the MSS. Edited 
by the Rev. Professor Skeat, M.A. late Fellow of Christ's College, 
and author of a Mceso-Gothic Dictionary. Demy Quarto, ioj. 
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THE GOSPEL ACCORDING TO ST LUKE, 
uniform with the preceding, edited by the Rev. Professor Skeat. 
Demy Quarto. lOJ. 

THE GOSPEL ACCORDING TO ST JOHN, 

uniform with the preceding, by the same Editor. Demy Quarto. loj. 

" The Gospel according to St John^ in have had the good fortune to be edited by 

An^lo-Saxon and Northumbrian Versions: Professor Skeat, whose competency and zeal 

Sdited for the Syndics of the University have left nothing undone to prove himself 

Press, by the Rev. Walter W. Skeat, M.A., equal to his reputation, and to produce a 

Elrington and Bosworth Professor of Anelo- work of the highest vsdue to the student 

Saxon in the University of Cambridge. of Anglo-S&xon. The design was indeed 

completes an undertaking designed and worthy of its author. It is difficult to ex- 

coramenced by that distinguished scholar, aggerate the value of such a set of parallel 

J. M. Kemble, some forty years ago. He texts. ... Of the particular volume now 

was not hiaself permitted to execute his before us, ¥W can only say it is worthy of its 

sdheme ; he died before it was completed two predecessors. We repeat that the ser- 

for St Matthew. The edition of that Gospel vice rendered to the study of Anglo-Saxon 

was finished by Mr., subsequently Arch- by this Synoptic collection cannot easily be 

deacon, Hardwick. The remaining Gospels intx^taX'tdJ'-^-^^ontemporary Review. 

THE POINTED PRAYER BOOK, 

being the Book of Common Prayer with the Psalter or Psalms of 
David, pointed as they are to be sung or said in Churches. Royal 
24mo. Cloth, IS, 6d, 

The same in square 32mo, cloth, 6d, 

"The 'Pointed Prayer Book' deserves and still more for the terseness and clear- 
mention for the new and ingenious system ness of the directions given for using iL" — 
on which die pointing has been marked. Times, 

THE CAMBRIDGE PSALTER, 

for the use of Choirs and Organists. Specially adapted for Congre- 
gations in which the "Cambridge Pointed Prayer Book" is used. 
Demy 8vo. cloth extra, 3^. 6d, Cloth limp, cut flush, 2s, 6d, 

THE PARAGRAPH PSALTER, 

arranged for the use of Choirs by Brooke Foss Westcott, D.D., 
Canon of Peterborough, and Regius Professor of Divinity in the 
University of Cambridge. Fcap. 4to., 5^. 

THE MISSING FRAGMENT OF THE LATIN 
TRANSLATION of the FOURTH BOOK OF EZRA, 

discovered, and edited with an Introduction and Notes, and a 
facsimile of the MS., by Robert L. Bensly, M.A., Sub- Librarian 
of the University Library, and Reader in Hebrew, Gonville and Caius 
College, Cambridge. Demy Quarto. Cloth, lox. 

** Edited with true scholarly complete- added a new chapter to the Bible, and, start- 

ness." — Westminster Review. ling as the statement may at first sight ap- 

** Wer sich je mit dem 4 Buche Esra pear, it is no exaggeration of the actual fact; 

eingehender beschaftigt hat, wird durch die if by the Bible we understand that of the 

obige, in jeder Beziehung musterhafte Pub- larger size which contains the Apocrjrpha, 

lication in freudiges Erstaunen versetzt wer- and if the Second Book of Esdras can be 

den." — Theologische Literaturzeitung. fairly called a part of the Apocrypha."— 

"It has been said of this book that it has Saturday Review, 
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THEOLOGY-(ANCIENT). 

SAYINGS OF THE JEWISH FATHERS, 

comprising Pirqe Aboth and Pereq R. Meir in Hebrew and English, 
with Critical and Illustrative Notes. By CHARLES Taylor, M.A. 
Fellow and Divinity Lecturer of St John's College, Cambridge, and 
Honorary Fellow of King's College, London. Demy 8vo. cloth. loj. 

tion of the Talmud. In other words, it is 
the first instance of that most valuable and 
neglected portion of Jewish literature being 
treated in the same way as a Greek, classic 
in an ordinary critical edition. . . The Tal- 
mudic books, which have been so strangely 
neglected, we foresee will be the most im- 
portant aids of the future for the proper un- 
derstanding of the Bible. . . The Sayings of 
the yewish Fathers may claim to be scholar- 
ly, and, moreover^ of a scholarship unusually 
thOTOugh and finished. It is greatly to bie 
hoped that this instalment is an earnest of 
future work in the same direction ; the Tal- 
mud is a mine that will take years to work 
out" — Dublin University Magazine. 

"A careful and thorough edition which 
does credit to English scholarship, of a short 
treatise from the Mishna, containing a series 
of sentences or maxims ascribed mostly to 
Jewish teachers immediately preceding, or 
immediately following the Christian era. . . ** 
—Contemporary Review. 

THEODORE OF MOPSUESTIA'S COMMENTARY 
ON THE MINOR EPISTLES OF S. PAUL. 

The Latin Version with the Greek Fragments, edited from the MSS. 
with Notes and an Introduction, by H. B. SWETE, B.D., Rector of 
Ashdon, Essex, and late Fellow of Gonville and Caius College, 
Cambridge. In Two Volumes. Vol. I., containing the Introduction, 
with Facsimiles of the MSS., and the Commentary upon Galatians — 
Colossians. Demy 0<flavo. \7.s. 



** It is peculiarly incumbent on those who 
look to Jerome or Origen for their theology or 
exegesis to leam something of their Jewish 
predecessors. The New Testament abounds 
with sayings which remarkably coincide widx, 
or closely resemble, those of the Jewish 
Fathers; and these latter probably would 
furnish more satisfactory and frequent illus- 
trations of its text than the Old Testament" 
—Saturday Review. 

"The 'Masseketh Aboth' stands at the 
head of Hebrew non-canonical writings. It 
is^ of ancient date, claiming to contain the 
dicta of teachers who flourished from B.C. 200 
to the same year of our era. The precise 
time of its compilation in its present form is, 
of course, in doubt. Mr Taylor's explana- 
tory and illustrative commentary is very full 
and satisfactory." — Spectator. 

"If we mistake not, this is the first pre- 
cise translation into the English language 
accompanied by scholarly notes, of any por- 



ausfuhrlichen Prolegomena und reichhaltigen 
kritischen und erl&uternden Anmerkungen 
vor." — Literarisches Centralblatt, 

"Eine sehr sorgfUltige Arbeit Nichts 
ist dem Verfasser entgangen, auch nicht 
die in deutscher Sprache geschriebenen 
Specialschriften fiber die Antiochener. Druck 
und Ausstattung sind, wie man das bei der 
englischen Literatur gewOhnt ist, Elegant 
imd musterhaft." — Literariscke Rundschau. 



"One result of this disappearance of the 
works of Diodorus, which his Arian oppo- 
nents did their utmost to destroy, is to render 
more conspicuous the figure of Theodore. 
From the point of view of scientific exegesis 
there is no ^ure in all antiquity more in- 
teresting." — The Expositor. 

** In dem oben verzeichneten Buche liegt 
uns die erste HSlfte einer vollstindigen, 
ebenso sorgfaltig gearbeiteten . wie scnOn 
ausgestatteten Ausgabe des Commentars mit 

Volume II. In tke Press. 
SANCTI IRENiEI EPISCOPI LUGDUNENSIS 

libros quinque adversus Haereses, versione Latina cum Codicibus 
Claromontano ac Arundeliano denuo coUata, praemissa de placitis 
Gnosticorum prolusione, fragmenta necnon Graece, Syriace, Armeniace^ 
commentatione perpetua et indicibus variis edidit W. Wigan Harvey, 
S.T.B. Collegii Regalis olim Socius. 2 Vols. Demy Odlavo. i8j. 
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M. MINUCII FELICIS OCTAVIUS. 

The text newly revised from the original MS., with an English Com- 
mentary, Analysis, Introdudlion, and Copious Indices. Edited by 
H. A. HOLDEN, LL.D. Head Master of Ipswich School, late Fellow 
of Trinity College, Cambridge. Crown Odtavo. 7* 6^, 

THEOPHILI EPISCOPI ANTIOCHENSIS 
LIBRI TRES AD AUTOLYCUM 

edidit, Prolegomenis Versione Notulis Indicibus instruxit Gulielmus 
GiLSON Humphry, S.T.B. Collegii San<5liss. Trin. apud Cantabri- 
gienses quondam Socius. Post Odlavo. 5J. 

THEOPHYLACTI IN EVANGELIUM 
S. MATTHiEI COMMENTARIUS, 
edited by W. G. Humphry, B.D. Prebendary of St Paul's, late 
Fellow of Trinity College. Demy Odlavo. 7J. 6^ 

TERTULLIANUS DE CORONA MILITIS, DE 
SPECTACULIS, DE IDOLOLATRIA, 

with Analysis and English Notes, by George Currey, D.D. Preacher 
at the Charter House, late Fellow and Tutor of St John's College. 
Crown Odlavo. 5J. 



THEOLOGY— (ENGLISH). 

WORKS OF ISAAC BARROW, 

compared with the Original MSS., enlarged with Materials hitherto 
unpublished. A new Edition, by A. Napier, M.A. of Trinity College, 
Vicar of Holkham, Norfolk. 9 Vols. Demy Odlavo. £'>^ y. 

TREATISE OF THE POPE'S SUPREMACY, 

and a Discourse concerning the Unity of the Church, by Isaac 
Barrow. Demy 06lavo. ys. 6d, 

PEARSON'S EXPOSITION OF THE CREED, 

edited by Temple Chevallier, B.D. late Fellow and Tutor of 
St Catharine's College, Cambridge. New Edition. [In the Press, 

AN ANALYSIS OF THE EXPOSITION OF 

THE CREED 

written by the Right Rev. John Pearson, D.D. late Lord Bishop 
of Chester, by W. H. Mill, D.D. late Regius Professor of Hebrew 
in the University of Cambridge. Demy Octavo, cloth. 5^. 

WHEATLY ON THE COMMON PRAYER, 

edited by G. E. Corrie, D.D. Master of Jesus College, Examining 
Chaplain to the late Lord Bishop of Ely. Demy Odlavo. 7j. 6d. 
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CiESAR MORGAN'S INVESTIGATION OF THE 

TRINITY OF PLATO, 

and of Philo Judaeus, and of the effefls which an attachment to their 
writings had upon the principles and reasonings of the Fathers of the 
Christian Church. Revised by H. A. Hold en, LLD. Head Master 
of Ipswich School, late Fellow of Trinity College, Cambridge. Crown 
Odbivo. 4s, 



TWO FORMS OF PRAYER OF THE TIME OF 

QUEEN ELIZABETH. Now First Reprinted. Demy oaavo. 6d. 

"From 'Collections and Notes' 1867— 
1876, by W. Carew Hazlitt (p. 340), we learn 
that— * A very remarkable volume, in the 
original vellum cover, and containing 35 
Forms of Prayer of the reign of Elizabeth, 



each with the autograph of Humphrey Dyson, 
has lately fallen into the hands of m^ friend 
Mr H. Pyne. It is mentioned specially in 
the Preface to the Parker Society's volume 



of Occasional Forms of Prayer, but it had 
been lost sight of for 300 years.' By the 
kindness of the present possessor of this 
valuable volume, containing in all 25 distinct 
publications, I am enabled to reprint in the 
following pages the two Forms of Prayer 
supposed to have been \q^*— Extract frotn 

the ^KBXKZ&, 



SELECT DISCOURSES, 

by John Smith, late Fellow of Queens' College, Cambridge. Edited by 
H. G. Williams, B.D. late Professor of Arabic. Royal 0<5lavo. Ts, 6d. 



"The 'Select Discourses' of John Smith, 
collected and published from his papers after 
his death, are, in my opinion, much the most 
considerable work left to us by this Cambridge 
School [the Cambridge Platonists]. They 
have a right to a place in English literary 
history." — Mr Matthew Arnold, in the 
Cantentparary Review^ 

" Of all the products of the Cambridge 
School, the 'Select Discourses' are perhaps 
the highest, as they are the most accessible 
and the most widely appreciated. ..and indeed 
no spiritually thoughtful mind can read them 
unmoved. They carry us so directly into an 
atmosphere <^ divine philosophy, lumijaous 



with the richest lights of meditative genius... 
He was one of those rare thinkers in whom 
largeness of view, and depth, and wealth of 
poetic and speculative insight, only served to 
evoke more fully the reugious spirit, and 
while he drew the mould of his thought from 
Plotinus, he vivified the substance of it from 
St Paul." — Principal Tulloch, Rational 
Theology in England in the X7th Century, 

"We may mstance Mr Henry Griffin 
Williams's revised edition of Mr Jorni Smith's 
* Select Discourses,' which have won Mr 
Matthew Arnold's admiration, as an example 
of worthy work for an University Press to 
undertake. '* — Times. 



THE HOMILIES, 

with Various Readings, and the Quotations from the Fathers given 
at length in the Original Languages. Edited by G. E. CORRIE, D.D. 
Master of Jesus College. Demy Odlavo. ys, 6d, 

DE OBLIGATIONE CONSCIENTIiE PRiELEC- 

TIONES decem Oxonii in Schola Theologica habitae a Roberto 
Sanderson, SS. Theologiae ibidem Professore Regio. With English 
Notes, including an abridged Translation, by W. Whewell, D.D. 
late Master of Trinity College. Demy Odlavo. js, td, 

ARCHBISHOP USHER'S ANSWER TO A JESUIT, 

with other Trails on Popery. Edited by J. Scholefield, M.A. late 
Regius Professor of Greek in the University. Demy Odlavo. 7j. 6d, 
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PUBLICATIONS OF 



WJLSON'S ILLUSTRATION OF THE METHOD 

of explaining the New Testament, by the early opinions of Jews and 
Christians concerning Christ. Edited by T. TuRTON, D.D. late Lord 
Bishop of Ely. Demy Odlavo. 5j. 

LECTURES ON DIVINITY 

delivered in the University of Cambridge, by John Hey, D.D. 
Third Edition, revised by T. TuRTON, D.D. late Lord Bishop of Ely. 
2 vols. Demy Oiflavo. 1 5^. 



ASABIG AND SAKSEBIT. 

POEMS OF BEHA ED DIN ZOHEIR OF EGYPT. 

With a Metrical Translation, Notes and Introduction, by E. H. 
Palmer, M.A., Barrister-at-Law of the Middle Temple, Lord 
Almoner's Professor of Arabic and Fellow of St John's College 
in the University of Cambridge. 3 vols. Crown Quarto. 

VoL L The Arabic Text. \os, 6d. ; Cloth extra, 15J. 
Vol. IL English Translation, ioj. 6d,\ Cloth extra, 15J. 



" Professor Palmer's activity in advancing 
Arabic scholarship has formerly shown itself 
in the production of his excellent Arabic 
Grammar, and his Descriptive Catalogue of 
Arabic MSS. in the Library of Trinity Col- 
lege, Cambridge. He has now produced an 
admirable text, which illustrates in a remark- 
able manner the flexibility and graces of the 
language he loves so well, and of which he 
seems to be perfect master.... The Syndicate 
of Cambridge University must not pass with- 
out the recognition of their liberality in 
bringing out, in a worthy form, so important 
an Arabic text It is not the first time that 
Oriental scholarship has thus been wisely 
subsidised by Cambridge."— /w</2Vz« Mail. 

** It is impossible to quote this edition with- 
out an expression of admiration for the per- 
fection to which Arabic typography has been 
brought in England in this magnificent Ori- 
ental work, the production of which redounds 
to the imperishable credit of the University 
of Cambridge. It ma^ be pronounced one of 
the most beautiful Oriental books that have 
ever been printed in Europe : and the learning 
of the Editor worthily rivals the technicsQ 
get-up of the creations of the soul of one of 
the most tasteful poets of IslAm, the study 
of which will contribute not a little to save 
honour of the poetry of the Arabs," — 
Mythology among the Hebrews {Engl. 
Trattsl.)f p. 194. 

''For ease and facilityi for variety of 



metre, for imitation, either designed or un- 
conscious, of the style of several of our own 

poets, these versions deserve high praise 

We have no hesitation in saying that in bodi 
Prof. Palmer has made an addition to Ori- 
ental literature for which scholars should be 
grateful ; and that, while his knowledge of 
Arabic is a suflScient guarantee for his mas- 
tery of the original, his English compositions 
are distinguished by versatility, command of 
language, rhythmical cadence, and, as we 
have remarked, by not unskilful imitations of 
the styles of several of our own favourite 
poets, living and dead.'* — Saturday Review. 
" This sumptuous edition of the poems of 
Behi-ed-din Zoheir is a very welcome addi- 
tion to the small series oi Eastern poets 
accessible to readers who are not Oriental- 
ists. ... In all there is that exquisite finish of 
which Arabic poetry is susceptible in so rare 
a degree. The form is almost always beau- 
tiful, be the thought what it may. But this, 
of course, can only be fully appreciated by 
Orientalists. And this brings us to the trans- 
lation. It is excellently well done. Mr 
Palmer has tried to imitate the fall of the 
original in his selection of the English metre 
for the various pieces, and thus contrives to 
convey a faint idea of the graceful flow of 

the Arabic Altogether the inside of the 

book is worthy of the beautiful arabesque 
binding that rejoices the eye of the lover of 
Arab art" — Academy, 
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NALOPAkHYANAM, or, the tale of NALA; 

containing the Sanskrit Text in Roman Characters, followed by a 
Vocabulary in which each word is placed under its root, with references 
to derived words in Cognate Languages, and a sketch of Sanskrit 
Grammar. By the Rev. Thomas Jarrett, M.A. Trinity College, 
Regius Professor of Hebrew, late Professor of Arabic, and formerly 
Fellow of St Catharine's College, Cambridge. Demy 06lavo. 10s, 

NOTES ON THE TALE OF NALA, 

by J. Peile, M.A. Fellow and Tutor of Christ's College. 

[In the Press. 



GREEK AND LATIN CLASSICS, &c. (See also pp. 20-23.) 
A SELECTION OF GREEK INSCRIPTIONS, 

With Introductions and Annotations by E. S, Roberts, M.A. 



Fellow and Tutor of Caius College. 



[Preparing. 



THE AGAMEMNON OF AESCHYLUS. 

With a Translation in English Rhythm, and Notes Critical and Ex- 
planatory. By Benjamin Hall Kennedy, D.D., Regius Professor 
of Greek. Crown OctavOj cloth. 6s, 

** One of the best editions of the master- 
piece of Greek tragedy." — Atfunaum. 

** By numberless other like happy and 
weighty helps to a coherent and consistent 
text and interpretation, Dr Kennedy has 
approved himself a guide to Aeschylus of 
certainly peerless calibre." — Contetnp. Rev. 

**It IS needless to multiply proofs of the 
value of this volume alike to the poetical 
translator, the critical scholar, and the ethical 
student We must be contented to thank 
Professor Kennedy for his admirable execu- 



tion of a great undertaking." — Sat. Rev. 

" Let me say that I think it a most admira- 
ble piece of the highest criticism I like 

your Preface extremely; it is just to the 
point." — Professor Pa lev. 

" Professor Kennedy has conferred a boon 
on all teachers of the Greek classics, by caus- 
ing the substance of his lectures at Cam- 
bridge on the A^memnon of i¥^schylus to 
be published. . .This edition of the Agamemnon 
is one which no classical master should be 
without." — Examiner. 



THE THEiETETUS OF PLATO by the same Author. 

[In the Press. 

ARISTOTLE.— HEPI AIKAI02TNH2. 

THE FIFTH BOOK OF THE NICOMACHEAN ETHICS OF 
ARISTOTLE. Edited by Henry Jackson, M.A., Fellow of Trinity 
College, Cambridge. Demy Octavo, cloth. 6j. 



": 



' It is not too much to say that some of Scholars will hope that this, is not the only 
the poinUi he discusses have never had so portion of the Aristotelian writings which he 
much light thrown upon them before. ... is likely to ^'dXi.^—Atheiueum. 
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PUBLICATIONS OF 



PRIVATE ORATIONS OF DEMOSTHENES, 

with Introductions and English Notes, by F. A. Paley, M.A. Editor 
of Aeschylus, etc. and J. E. Sandys, M.A. Fellow and Tutor of St 
John's College, and Public Orator in the University of Cambridge. 

Part I. Contra Phormionem, Lacritum, Pantaenetum, Boeotum de 
Nomine, Boeotum de Dote, Dionysodorum. Crown O^vo, cloth. 6jr. 

literature which bears upon his author, and 
the elucidation of matters of daily life, in the 
delineation of which Demosthenes is so rich, 

obtains full justice at his hands We 

hope this edition may lead the way to a more 
general study of these speeches in schools 
tium has hitherto been possible. — Academy. 



*'Mr Paley's scholarship is sound and 
accurate, his experience of editing wide, and 
if he is content to devote his learning and 
abilities to the production of such manuals 
as these, they wui be received with gratitude 
throughout the higher schools of the country. 
Mr Sandys is deeply read in the German 



Part II. Pro Phormione, Contra Stephanum I. IL; Nicostratum, 
Cononem, Calliclem. 7^. 6//. 

in the needful help which enables us to 
form A sound estimate of the tights of the 

case It is long since we have come 

upon a work evincing more pains, scholar- 
ship, and varied research and illustration thau 
Mr Sandys's contribution to the * Private 
Orations of Demosthenes*." — Sat. Rev. 

** the edition reflects credit on 

Cambridge scholarship, and ought to be ex- 
tensively used." — AtkeiueuTK, 



"To give even a brief sketch of these 
speeches [Pro Phomtiofie and Contra Ste' 
phanunil would be incompatible with our 
limits, though we can hardly conceive a task 
more useful to the classical or professional 
scholar than to make one for himself. .... 
It is a great boon to those who set them- 
selves to unravel the thread of arguments 
pro and con to have the aid of Mr Sandys's 
excellent running commentary .... and no 
one can say that he is «ver deficient 



PINDAR. 

OLYMPIAN AND PYTHIAN ODES. With Notes Explanatory 
and Critical, Introductions and Introductory Essays. Edited by 
C. A. M. Fennell, M.A., late Fellow of Jesus College. Crown Oc- 
tavo, cloth. 9J. 



"Mr Fennell deserves the thanks of all 
classical students for his careful and scholarly 
edition of the Olympian and Pythian odes. 
He brings to his task the necessary enthu- 
siasm for his author, great industry, a sound 
judgment, and, in particular, copious and 
minute learning in comparative philology. 
To his qualifications in this last respect every 
page bears witness." — A ik^nafum. 

"Considered simply as a contribution to 
the study and criticism of Pindar, Mr Fen- 
nell's edition is a work of great merit. But 
it has a wider interest, as exemplifying the 
change which has come over the methods 
and aims of Cambridge scholarship within 
the last ten or twelve years. . . . The short 
introductions and arguments to the Odes, 
which for so discursive an author as Pindar 
are all but a necessity, are both careful and 
acute. . . Altogether, this edition is a welcome 
and wholesome sign of the vitality and de- 



velopment of Cambridge scholar^p, and we 
are glad to see that it is to be continued.*' — 
Saturday Reziew. 

"There are many reasons why Mr C. A. 
M. Fennell's edition of 'Pindar's Olympian 
and Pythian Odes ;' should not go unnoticed, 
even though our space forbids doing it full 
justice; as a helpful complement and often 
corrective of preceding editions, both in its 
insight into comparative philology, its critical 
acumen, and its general sobriety of editing. 
In etymology especially the volume marks a 
generation later than Donaldson's, though 
holding in respect his brilliant authority. . . 
Most helpful, too, is the introductory essay 
on I^ndar's style and dialect, while the 
chron<dogical sequence of the Odes (pp. 
xxxi. — xxxii.), and the 'Metrical Schemes,' 
which immediately precede the text and com- 
mentary, leave nothing to be desiderated. ** — 
Contemporary Review. 



THE NEMEAN AND ISTHMIAN ODES. 



[Preparing, 
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PLATO'S PHiEDO, 

literally translated, by the late E. M. Cope, Fellow of Trinity College, 
Cambridge. Demy Odlavo. 5J. 

ARISTOTLE. 

THE RHETORIC. With a Commentary by the late E. M. Cope, 
Fellow of Trinity College, Cambridge, revised and edited by J. E. 
Sandys, M-A., Fellow and Tutor of St John's College, Cambridge, 
and Public Orator. With a biographical Memoir by H. A. J. MuNRO, 
M.A. Three Volumes, Demy 0(5lavo. ;^i. iis, 6cL 



** This work is in many ways creditable to 
the University of Cambridge. The solid and 
extensive erudition of Mr Cope himself bears 
none the less speaking evidence to the value 
of the tradition which he continued, if it is 
not equallgr accompanied by those qualities of 
speculative originality and independent judg- 
ment which belong more to the individual 
writer than to his school. And while it must 
ever be regretted that a work so laborious 
should not have received the last touches of 
its author, the warmest admiration is due to 
Mr Sandys, for the manly, unselfish, and un- 
flinchitag spirit in which he has performed his 
most difficult and delicate task. If an English 
student wishes to have a full conception of 
what is contained in the Rhetoric of Aris- 
totle, to Mr Cope's edition he must go."-~ 
Acadetny. 

" Mr Sandys has performed his arduous 
duties with marked ability and admirable tact. 
...Besides the revision of Mr Cope's material 
already referred to in his own words, Mr 
Sandys has thrown in many u«eful notes; 
none more useful than those that bring the 
Commentary up to the latest scholarship by 
reference to important works that have ap- 
peared since Mr Cope's illness put a period 
to his labours. When the original Com- 
mentary stops abruptly three chapters be- 
fore the end of the third book, Mr Sandys 



carefully supplies the deficiencv, following 
Mr Cope's general plan and the slightest 
available indications of his intended treat- 
ment. In Appendices he has reprinted from 
classical journals several articles of Mr 
Cope's ; and, what is better, he has given the 
best of the late Mr Shilleto's * Adversaria.' 
In every part of his work — revising, supple- 
menting, and completing — he has done ex- 
ceedingly well.** — Examiner. 

** A careful examination of the work shows 
that the high expectations of classical stu- 
dents will not be xlisappointed. Mr Cope's 
' wide and minute acquaintance with all the 
Aristotelian writings,' to which Mr Sandys 
iustly bears testimony, his thorough know- 
ledge of the important contributions of mo- 
dem German scholars, his ripe and accurate 
scholarship, and above all, that sound judg- 
ment and never-failing good sense which are 
the crowning merit of our best English edi- 
tions of the Classics, all combine to make 
this one of the most valuable additions to the 
knowledge of Greek literature which we have 
had for many years." — Spectator. 

^ "Von der Rhetorik ist eine neue Ausgabe 
mit sehr ausHihrlichem Commentar erschie- 
nen. Derselbe enth^It viel schStzbares .... 
Der Herausgeber verdient fur seine muhe- 
volle Arbeit unseren lebhaften Dank." — 
Susetnihl in Bursian's Jahresbericht. 



THE BACCHAE OF EURIPIDES. 

with Introduction, Critical Notes, and Archaeological Illustrations, 
by J. E. Sandys, M.A., Fellow and Tutor of St John's College, Cam- 
bridge, and Public Oraton Crown Octavo, cloth. lor. 6^. 

P. VERGILI MARONIS OPERA 

cum Prolegomenis et Commentario Critico pro Syndicis Preli 
Academic! edidit Benjamin Hall Kennedy, S.T.P., Graecae 
Linguae Professor Regius. Extra Fcap. 06lavo, cloth. 5J. 
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PUBLICATIONS OF 



M. T. CICERONIS DE OFFICIIS LIBRI TRES, 

with Marginal Analysis, an English Commentary, and copious Indices, 
by H. A. HOLDEN, LL.D. Head Master of Ipswich School, late Fellow 
of Trinity College, Cambridge, Classical Examiner to the University 
of London. Third Edition. Revised and considerably enlarged. 
Crown 06lavo. 9J. 

"Dr Holden truly states that 'Text, 
Analysis, and Commentary in this third edi- 
tion have been again subjected to a thorough 
revision.' It is now certainly the best edition 
extant. A sufficient apparatus of various 
readings is placed under the text, and a very 
careful summary in the mai^n. The Intro- 
duction (after Heine) and notes leave nothing 
to be desired in point of fulness, accuracy^ 
and neatness ; the typographical execution 
will satisfy the most fastidious eye. A careful 



index of twenty-four pages niake» it easy to 
use the book as a storehouse of information 
on points of grammar, history, and philo- 
sophy. . . . This edition of the Offices, Mr 
Reias Academics, Ladius, and Cato, with 
the forthcoming editions of the De Ftnibua 
and the De Natura Deorum will do much to 
maintain the study of Cicero's philosophy in 
Roger Ascham's university." — NoUs and 
Queries, 



M. T. CICERONIS PRO CN. PLANCIO ORATIO 

by the same Editor. \In the Press. 

M. TULLII CICERONIS DE NATURA DEORUM 

Libri Tres, with Introduction and Commentary by JOSEPH B. Mayor, 
M.A., Professor of Classical Literature at King's College, London, 
formerly Fellow and Tutor of St John's College, Cambridge, together 
with a new collation of several of the English MSS. by J. H. SWAINSON, 
M. A., formerly Fellow of Trinity Coll., Cambridge. Demy 8vo. ioj. 6c?. 



MATHEMATICS, PHYSICAL SCIENCE, &c. 

THE ELECTRICAL RESEARCHES OF THE 
HONOURABLE HENRY CAVENDISH, F.R.S. 

Written between 1771 and 1781, Edited from the original manuscripts 
in the possession of the Duke of Devonshire, K. G., by J. Clerk 
Maxwell, F.R.S. Demy 8vo. cloth. i%s. 



satisfaction to Prof. Maxwell to see this 
goodly volume completed before his life's 
wofic was Aont.**—Athena!u?n. 

" Few men have made such important dis- 
coveries in such different branches of Natural 
Philosophy as Cavendish. . . The book before 
us shews that he was in addition the discoverer 
of some of the most important of the laws of 
electricity.*' — CamMdg-e Review. 



** This work, which derives a melancholy 
interest from the lamented death of the editor 
following so closely upon its publication, is a 
valuable addition to the history of electrical 
research. . . . The papers themselves are most 
carefully reproduced, with fac-similes of the 
author's sketches of experimental apparatus. 
, . . Every department of editorial duty 
appears to have been most conscientiously 
performed ; and it must have been no small 

A TREATISE ON NATURAL PHILOSOPHY. 

By Sir W. THOMSON, LL.D., D.C.L., F.R.S., Professor of Natural 
Philosophy in the University of Glasgow, and P. G. Tait, M.A., 
Professor of Natural Philosophy in the University of Edinburgh. 
VoL I. Part I. idy. 

" In this, the second edition, we notice a could form within the time at our disposal 
large amount of new matter, the importance would be utterly inadequate." — Nature, 
of which is such that any opinion which we 
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ELEMENTS OF .NATURAL PHILOSOPHY. 

By Professors Sir W. Thomson and P. G. Tait. Part I. 8vo. cloth, 
Second Edition, gs, 

trigonometry. Tiros in Natural Philosophy 
cannot be better directed than by beinj; told 
to give their diligent attention to an intel- 
ligent digestion of the contents of this excel- 
lent vmU mecum,'*—lr0H. 



" This work is designed especially for the 
use of schools and junior classes in the Uni- 
versities, the mathematical methods being 
limited almost without exception to those of 
the most elementary geometry, algebra, and 



A TREATISE ON THE THEORY OF DETER- 
MINANTS AND THEIR APPLICATIONS IN ANALYSIS 
AND GEOMETRY, by Robert Forsyth Scott, M.A., of 
St John's College, Cambridge. Demy 8vo. 12s. 

HYDRODYNAMICS, 

A Treatise on the Mathematical Theory of the Motion of Fluids, by 
Horace Lamb, M-A., formerly Fellow of Trinity College, Cambridge ; 
Professor of Mathematics in the University of Adelaide. Demy 8vo. 1 2s, 

THE ANALYTICAL THEORY OF HEAT, 

By Joseph Fourier. Translated, with Notes, by A. Freeman, M.A. 
Fellow of St John's College, Cambridge. Demy Octavo, idr. 

"Fourier's treatise is one of the very few 
scientific books which can never be rendered 
antiquated by the progress of science. It is 
not only the first and the greatest book on 
the physical subject of the conduction of 
Heat, but in every Chapter new views are 
opened up into vast fields of mathematical 
speculation. 

"Whatever text-books may be written, 
giving, perhaps, more succinct proofs^ of 
Fourier's different equations, Fourier him- 
self will in all time coming retain his unique 
prerogative of being the guide of his reader 
mto regions inaccessible to meaner men, how- 
ever exatxX."— Extract from letter of PrO' 
fessor Clerk Maxwell. 

"It is time that Fourier's masterpiece, 
The Analytical Theory of Heaty trans- 
lated by Mr Alex. Freeman, should be in- 
troduced to those English students of Mathe- 



matics who do not follow with freedom a 
treatise in any language but their own. It 
is a model of mathematical reasoning applied 
to physical phenomena, and is remarkable for 
the ingenuity of the analvtical process em- 
ployed by the author. * — Contemporary 
Review^ October, 1878. 

" There cannot be two opinions as to the 
value and importance of the Thforie de la 
Chaleur. It has been called 'an exquisite 
mathematical poem,' not once but many times, 
independently, by mathematicians of different 
schools. Many of the very greatest of mo- 
dem mathematicians regard it, justly, as the 
key which first opened to them the treasure- 
house of mathematical physics. It is still the 
text-book of Heat Conduction, and there 
seems little present prospect of its being 
superseded, though it is already more than 
half a century old." — Nature. 



MATHEMATICAL AND PHYSICAL PAPERS, 
By George Gabriel Stokes, M.A., D.C.L., LL.D., F.R.S., Fellow 
of Pembroke College, and Lucasian Professor of Mathematics in the 
University of Cambridge. Reprinted from the Original Journals and 
ransactions, with Additional Notes by the Author. Vol. I. Demy 
Octavo, cloth. 15^. 

An elementary treatise on QUATERNIONS, 

By P. G. Tait, M.A., Professor of Natural Philosophy in the Univer- 
sity of Edinburgh. Second Edition, Demy 8vo. 14J. 
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COUNTERPOINT. 

A Practical Course of Study, by Professor G. A. Macfarren, M.A., 
Mus. Doc. Second Edition, revised. Demy Quarto, cloth, ys, (>d, 

A CATALOGUE OF AUSTRALIAN FOSSILS 

(including Tasmania and the I&land of Timor), Stratigraphically and 
ZoologicSly arranged, by Robert Etheridge, Jun., F.G.S., Acting 
Palaeontologist, H.M. Geol. Survey of Scotland, (formerly Assistant- 
Geologist, Geol. Survey of Victoria). Demy Odlavo, cloth, iolt. 6d. 

"The work is arranged with great clear- papers consulted by the author, and an index 
n«ss« and contains a fuU list of the books and to the genera." — Saturday Review. 

ILLUSTRATIONS OF COMPARATIVE ANA- 
TOMY, VERTEBRATE AND INVERTEBRATE, 

for the Use of Students in the Museum of Zoology and Comparative 
Anatomy. Second Edition. Demy Octavo, cloth, 2s. 6d. 

A SYNOPSIS OF THE CLASSIFICATION OF 

THE BRITISH PALAEOZOIC ROCKS. 

by the Rev. Adam Sedgwick, M.A, F.R.S., and Frederick 
M^COY, F.G.S. One vol.. Royal Quarto, Plates, ^i. is, 

A CATALOGUE OF THE COLLECTION OF 
CAMBRIAN AND SILURIAN FOSSILS 

contained in the Geological Museum of the University of Cambridge, 
by J. W. Salter, F.G.S. With a Portrait of Professor Sedgwick. 
Royal Quarto, cloth, js. 6d. 

CATALOGUE OF OSTEOLOGICAL SPECIMENS 

contained in the Anatomical Museum of the University of Cam- 
bridge. Demy 0(5lavo. 2s. 6d, 

THE MATHEMATICAL WORKS OF 
ISAAC BARROW, D.D. 

Edited by W. Whewell, D.D. Demy Octavo, ys. 6d, 

ASTRONOMICAL OBSERVATIONS 

made at the Observatory of Cambridge by the Rev. James Challis, 
M.A, F.R.S., F.R.A.S., Plumian Professor of Astronomy and Experi- 
mental Philosophy in the University of Cambridge, and Fellow of 
Trinity College. For various Years, from 1846 to i860. 

ASTRONOMICAL OBSERVATIONS 

from 1 86 1 to 1865. Vol. XXI. Royal 4to. cloth. 15J. 
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LAW. 

AN ANALYSIS OF CRIMINAL LIABILITY. 

By E. C. Clark, LL.D., Regius Professor of Civil Law in the 
University of Cambridge, also of Lincoln's Inn, Barrister at Law. 
Crown 8vo. cloth, 7s. 6d, 

A SELECTION OF THE STATE TRIALS. 

By J. W. Willis-Bund, M.A., LL.B., Barrister-at-Law, Professor of 
Constitutional Law and History, University College, London. Vol. L 
Trials for Treason (1327 — 1660). Crown 8vo. cloth, i&y. 



" A great and good s«nrrice has be«n dons 
to all students of history, and especially to 
those of them who look to it in a legal aspect, 
by Prof. J. W. Willis- Bund in the publica- 
tion of a SeUctioH of Cases from the State 
Trials. . . . Professor Willis- Bund has been 
very careful to give such selections from the 
State Trials as will best illustrate those 
points in what may be called the growth of 
the Law of Treason which he wishes to 
bring clearly under the notice of the student, 
and the result is, that there is not a page in 

t^e book which has not its own lesson 

In all respects, so far as we have been able 
to test it, this book is admirably done/' — 
Scotsman. 

"Mr Willis- Bund has edited *A Selection 
of Cases from the State Trials' whitih is 
likely to form a very valuable addition to 
the standard literature. . . There can 
be no doubt, therefore, of the interest that 
can be found in the State trials. ^ But they 
are large and unwieldy, and it is impossible 
for the general reader to come across them. 
Mr Willis Bund has therefore done good 
service in making a selection that is in the 
first volume reduced to a commodious form." 
— The Examifier. 

** Every one engaged, either in teaching 
or in historical inquiry, must have felt the 
want of such a book, taken from the unwieldy 



volumes of the State Trials." — Contemporary 
Review. 

•'This work is a very useful contribution 
to that important branch of the constitutional 
history of England which is concerned with 
the growth and development of the law of 
treason, as it may be gathered from trials be- 
fore the ordinary courts. The author has 
very wisely distinguished these cases from 
those of impeachment for treason before Par- 
liament, which he proposes to treat in a future 
volume under the general head ' Proceedings 
in Parliament*" — The Academy. 

"This is a work of such obvious utility 
that the only wonder is that no one ^ould 
have undertaken it before. ... In many 
respects therefore, although the trials are 
more or less abridged, this is for the ordinary 
student's purpose not only a more handy, 
but a more useful work than Howell's." — 
Saturday Review. 

"Within the boards of this useful and 
handy book the student will find everything 
he can desire in the way of lists of cases 
given at length or referred to, and the 
statutes bearing on the text arranged chro- 
nologically. The work of selecting from 
Howell's bulky series of volumes has been 
done with much judgment, merely curious 
cases being excluded, and all included so 
treated as to illustrate some important point 
of constitutional law." — Glasgow Herald. 



VoL n. In the Press. 

THE FRAGMENTS OF THE PERPETUAL 
EDICT OF SALVIUS JULIANUS, 



collected, arranged, and annotated 
Law Lecturer of St John's College, 
College, Cambridge. Crown 8vo., 

"This is one of the latest, we believe 
quite the latest, of the contributions made to 
legal scholarship by that revived study of 
the Roman Law at Cambridge which is now 
so marked a feature in the industrial life 
of the University. ... In the present book 
we have the fruits of the same kind of 
thorough and well-ordered study which was 
brought to bear upon the notes to the Com- 



by Bryan Walker, M.A. LL.D., 
and late Fellow of Corpus Christi 
Cloth, Price 6j. 

mentaries and the Institutes . • . Hitherto 
the Edict has been almost inaccessible to 
the ordinary English student, and such a 
student will be interested as well as perhaps 
surprised to find how abundantly the extant 
fragments illustrate and clear up points which 
have attracted his attention in the Commen- 
taries, or the Institutes, or the Digest." — 
Lofw Times, 
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PUBLICATIONS OF 



THE COMMENTARIES OF GAIUS AND RULES 
OF ULPIAN. (New Edition, revised and enlarged.) 

With a Translation and Notes, by J. T. Abdy, LL.D., Judge of County 
Courts, late Regius Professor of Laws in the University of Cambridge, 
and Bryan Walker, M.A., LL.D., Law Lecturer of St John's 
College, Cambridge, formerly Law Student of Trinity HaU and 
Chancellor's Medallist for Legal Studies. Crown Odlavo, idf. 



" As scholars and as editors Messrs Abdy 
and Walker have done their work well. 

For one thing the editors deserve 

special commendation. They have presented 
Gaius to the reader with few notes and those 
merely by way of reference or necessary 



explanation. Thus the Roman jurist is 
allowed to speak for himself, and the reader 
feels that ne is really studying Roman law 
in the original, and not a fanciful representa- 
tion of it." — Atfufutum, 



THE INSTITUTES OF JUSTINIAN, 

translated with Notes by J. T. Abdy, LL.D., Judge of County Courts, 
late Regius Professor of Laws in the University of Cambridge, and 
formerly Fellow of Trinity Hall ; and Bryan Walker, M.A., LL.D., 
Law Lecturer of St John's College, Cambridge ; late Fellow and 
Lecturer of Corpus Christ i College ; and formerly Law Student of 
Trinity Hall. Crown 0<5lavo, idy. 



" We welcome here a valuable contribution 
to the study of jurisprudence. The text o£ 
the Institutes is occasionally perplexing, even 
to practised scholars, whose knowledge of 
classical models does not always avail them 
in dealing with the technicalities of legal 
phraseology. Nor can the ordinary diction- 
aries be expected to furnish all the help that 
is wanted. This translation will then be of 
great use. To the ordinary student, whose 



attention is distracted from the subject-matter* 
by the difficulty of struggling through the 
language in which it is contained, it will be 
almost indispensable." — Spectator. 

" The notes are learned and carefully com- 
piled, and this edition will be found useful 
to students." — Law Times. 

" Dr Abdy and Dr Walker have produced 
a book which is both elegant and useful." — 
Atketueunt, 



SELECTED TITLES FROM THE DIGEST, 

annotated by B. Walker, M.A., LL.D. Part L Mandati vel 
Contra. Digest xvii. i. Crown 8vo., Cloth, 5^. 



*'This small volume is published as an ex> 
periment. The author proposes to publish an 
annotated edition and translation of several 
books of the Digest if this one is received 
with favour. We are pleased to be able to 

Part II. De Adquirendo rerum dominio and De Adquirenda vel amit- 
tenda possessione. Digest XLI. i & 11. Crown Odlavo, Cloth. 6s, 



say that Mr Walker deserves credit for the 
way in which he has performed the task un- 
dertaken. The translation, as might be ex- 
pected, is scholarly,'* Law Times. 



GROTIUS DE JURE BELLI ET PACIS, 

with the Notes of Barbeyrac and others ; accompanied by an abridged 
Translation of the Text, by W. Whewell, D.D. late Master of Trinity 
College. 3 Vols. Demy Odlavo, I2J. The translation separate, 6s. 
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HISTORY. 

LIFE AND TIMES OF STEIN, OR GERMANY 
AND PRUSSIA IN THE NAPOLEONIC AGE, 

by J. R. Seeley, M.A., Regius Professor of Modem History in 
the University of Cambridge, with Portraits and Maps. 3 Vols. 
Demy 8vo. 48^. 



" If we could conceive anythiog similar 
to a protective system in the intellectual de- 
partment, we might perhaps look forward to 
a time when our historians would raise the 
cry of protection for native industry. Of 
the unquestionably greatest German men of 
modern history — I speak of Frederick the 
Great, Goethe and Stein — the first two found 
long since in Carlyle and Lewes biographers 
who have undoubtedly driven their German 
competitors out of the field. And now in the 
vear just past Professor Seeley of Cambrid^ 
has presented us with a biography of Stem 
which, though it modestly declines competi- 
tion with German works and disowns the 
>resumption of teacRing us Germans our own 
listory, yet casts into the shade by its bril- 
iant superiority all that we have ourselves 
litherto written about Stein.... In five long 
chapters Seeley expounds the legislative and 
administrative reforms, the emancipation of 
the person and the soil, the beginnings of 
free administration and free trade, in short 
the foundation of modem Prussia, with more 
exhaustive thoroughness, with more pene- 
trating insight, than any one had done be- 
fore." — Deutsche Rundschau. 

^ " Dr Busch's volume has made people 
think and talk even more than usual of Prince 
Bismarck, and Professor Seeley's very learned 
woric on Stein will turn attention to an earlier 
and an almost equally eminent German states- 
man. It is soothing to the national 

self-respect to find a few Englishmen, such 
as the late Mr Lewes and Professor Seeley, 



doing for German as well as English readers 
what many German scholars have done for 
us." — Times. 

" In a notice of this kind scant justice can 
be done to a work like the one before us ; no 
short risumi can give even the most meagre 
notion of the contents of these volumes, which 
contain no pa^e that is superfluous, and 
none that is unmteresting To under- 
stand the Germany of to-day one must study 
the Germany of many yesterdays, and now 
that study has been made easy by this work, 
to which no one can hesitate to assign a very 
high place among those recent histories which 
have aimed at original research." — A the' 
fueum. 

''The book before us fills ain important 
gap in English — nay, European — historical 
literature, and bridges over the history of 
Prussia from the time of Frederick the Great 
to the days of Kaiser Wilhelm. It thus gives 
the reader standing ground whence he may 
regard contemporary events in Germany in 
their proper historic light. .... We con- 
gratulate Cambridge and her Professor of 
History on the appearance of such a note- 
worthy production. And we may add that it 
is something upon which we may congratulate 
England that on the especial field of the Ger- 
mans, history, on the history of their own 
country, by the use of their own literary 
weapons, an Englishman has produced a his- 
tory of Germany in the Napoleonic age far 
superior to any that exists in German."— 
Examiner. 



THE UNIVERSITY OF CAMBRIDGE FROM 
THE EARLIEST TIMES TO THE ROYAL 
INJUNCTIONS OF 1535, 

by James Bass Mullinger, M.A. Demy 8vo. cloth (734 pp.), I2j. 



tc 



' We trust Mr Mullinger will yet continue 
his history and bring it down to our own 
day. " — A cademy, 

" He has brought together a mass of in- 
structive details respecting the rise and pro- 
gress, not only of his own University, but of 
all the principal Universities of the Middle 

Ages We hope some day that he may 

continue his labours, and give us a history of 



the University during the troublous times of 
the Reformation and the Civil War." — Athe- 
nceutn. 

"Mr Mullinger's work is one of great 
learning and research, which can h^dly fail 
to become a standard book of refe^nce on 
the subject We can most strongly recom- 
mend this book to our readers." — Sptctator, 
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PUBLICATIONS OF 



HISTORY OF THE COLLEGE OF ST JOHN 

THE EVANGELIST, 

by Thomas Baker, B.D., Ejected Fellow. Edited by John E. B. 
Mayor, MA., Fellow of St John*s. Two Vols. Demy 8vo. 24J. 



"To antiquaries the book will be a source 
of almost inexhaustible amusement, by his- 
torians it will be found a work of considerable 
service on questions respecting our social 
progress in past times ; and the care and 
thoroughness with which Mr Mayor has dis- 
charged his editorial functions are creditable 
to his learning and industry/' — A thefurum. 

** The work displays very wide reading, 
and it will be of great use to members of the 
college and of the university, and, perhaps, 
of still greater use to students of English 
history, ecclesiastical, political, social, literary 



and academical , who have hitherto had to be 
content with 'Dyer.'** — Academy. 

** It may be thought that the history of a 
college cannot be particularly attractive. The 
two volumes before us, however, have some- 
thing more than a mere special interest for 
those who have been in any way connected 
with St John's College, Cambridge: they 
contain much which will be read with pleasure 
by a far wider circle... The index with which 
Mr Mayor has furnished this useful work 
leaves nothing to be desired." — S^ctator. 



HISTORY OF NEPAL, 

translated by Munshi Shew Shunker Singh and Pandit Shri 
GUNANAND; edited with an Introductory Sketch of the Country and 
People by Dr D. Wright, late Residency Surgeon at Kathmandu, 
and with facsimiles of native drawings, and portraits of Sir Jung 
Bahadur, the King of Nepal, &c. Super-royal 8vo. Price 21J. 



" The Cambridge University Press have 
done well in publishing this work. Such 
translations are valuable not only to the his- 
torian but also to the ethnologist; Dr 

Wright's Introduction is based on personal 
inquiry and observation, is written intelli- 
gently and candidly, and adds much to the 
value of the volume. The coloured litho- 
graphic plates are interesting.*' — Nature. 

"The history has appeared at a very op- 
portune moment... The volume... is beautifully 
!>rinted, and supplied with portraits of Sit 
lung Bahadoor and others, and with excel- 
ent coloured sketches illustrating Nepaulese 
architecture and religion." — Examiner. 



'*Von nicht geringem Werthe dagegen sind 
die Beigaben, welche Wright als 'Appendix' 
hinter der 'history' folgen lasst, Aufzah- 
lungen n&mlich der in Nep&l ubiichen Musik- 
Instrumente, Arkei^er&the, Munxen, Ge- 
wichte, Zeittheilung, sodann ein kurzes 
Vocabular in Parbatiyi und Newirt, einige 
Newirt songs mit Interlinear-Uebersetzung, 
eine KOnigsliste, und, last not least, ein 
Verzeichniss der von ihm mitgebrachten 
Sanskrit- Mss., welche jetit in der Universi- 
tftts-Bibliothek in Cambridge deponirt sind.** 
— A. Webbr, JLiteraturaeiiMUgt Jahrgang 
1877, Nr. a6. 



THE ARCHITECTURAL HISTORY OF THE 
UNIVERSITY AND COLLEGES OF CAMBRIDGE, 

By the late Professor Willis, M.A. With numerous Maps, Plans, 

and Illustrations. Continued to the present time, and edited 

by John Willis Clark, M.A., formerly Fellow 

of Trinity College, Cambridge. [In the Press, 
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THE CAMBRIDGE UNIVERSITY PRESS. 

SCHOLAR ACADEMICAE : 

Some Account of the Studies at the English Universities in the 
Eighteenth Century. By Christopher Wordsworth, M.A., 
Fellow of Peterhouse ; Author of " Social Life at the English 
Universities in the Eighteenth Century." Demy octavo, cloth, 15^. 

teresting, and instructive. Among the mat- 
ters touched upon are Libraries, Lectures, 
the Tripos, the Trivium, the Senate House, 
the Schools, text-books, subjects of study, 
foreign opinions, interior life. We learn 
even of the various University periodicals 
that have had their day. And last, but not 
leait, we are given in an appendix a highly 
interesting series of private letters from a 
Cambridge student to John Strype, givme 
a vivid idea of life as an undergraduate and 
afterwards, as the writer became a graduate 
and a fellow." — University Magazi?ie. 

^*Only those who have engaged in like la- 
bours will be able fully to appreciate the 
sustained industry and conscientious accuracy 
discernible in every page. ... Of the whole 
volume it may be said that it is a genuine 
service rendered to the study of University 
history, and that the habits of thought of any 
writer educated at either seat of learning in 
the la«t century will, in many cases, be far 
better understood after a consideration of the 
materials here collected." — Academy. 



**The general object of Mr Wbrdsworth's 
book is sufficiently apparent from its title. 
He has collected a great quantity of minute 
and curious information about the working 
of Cambridge institutions in the last century, 
with an occasional comparison of the corre- 
sponding state of things at Oxford. It is of 
course impossible that a book of this kind 
should be altogether entertaining as litera- 
ture. To a great extent it is purely a book 
of reference, and as such it will be of per- 
manent value for the historical knowledge of 
English education and learning." — Saturday 
Review. 

"In the work before us, which is strictly what 
it professes to be, an account of university stu- 
dies, we obtain authentic information upon the 
course and changes of philosophical thought 
in this country, upon the general estimation 
of letters, upon the relations of doctrine and 
science, upon the range and thoroughness of 
education, and we may add, upon the cat- 
like tenacity of life of ancient forms.... The 
particulars Sfr Wordsworth gives us in his 
excellent arrangement are most varied, in- 



MISCELLANEOUS. 



STATUTA ACADEMIiE CANTABRIGIENSIS, 

Demy Ocflavo. 2j. sewed. 

ORDINATIONES ACADEMIC CANTABRIGIENSIS 

Demy Ocflavo, cloth. 3^. 6^/. 

TRUSTS, STATUTES AND DIRECTIONS affecting 

(i) The Professorships of the University. (2) The Scholarships and 
Prizes. (3) Other Gifts and Endowments. Demy 8vo. 5J. 

COMPENDIUM OF UNIVERSITY REGULATIONS, 

for the use of persons in Statu PupillarL Demy 0<5lavo. 6^. 
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20 PUBLICATIONS OF 

CATALOGUE OF THE HEBREW MANUSCRIPTS 

preserved in the University Library, Cambridge. By Dr S. M. 
SCHiLLER-SziNESSY. Volume I. containing Section I. The Holy 
Scriptures; Section il. Commentaries on. the Bible* Demy Odlavo. qj. 

A CATALOGUE OF THE MANUSCRIPTS 

preserved in the Library of the University of Cambridge. Demy 
Odlavo. 5 Vols. ioj. each. 

INDEX TO THE CATALOGUE. Demy Oaavo. lar. 

A CATALOGUE OF ADVERSARIA and printed 
books containing MS. notes, preserved in the Library of the University 
of Cambridge. 3 j. dd, 

THE ILLUMINATED MANUSCRIPTS IN THE 
LIBRARY OF THE FITZWILLIAM MUSEUM, 

Catalogued with Descriptions, and an Introduction, by William 
George Searle, M.A., late Fellow of Queens' College, and Vicar of 
Hockington, Cambridgeshire. Demy Odlavo. yj. dcL 

A CHRONOLOGICAL LIST OF THE GRACES, 

Documents, and other Papers in the University Registry which con- 
cern the University Library. Demy Odlavo. 2S, 6d, 

CATALOGUS BIBLIOTHECiE BURCKHARD- 

TIANiE. Demy Quarto. 5J. 
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General Editor : J. J. S. Perowne, D.D., Dean of 

Peterborough. 



The want of an Annotated Edition of the Bible, in handy portions, 
suitable for School use, has long been felt. 

In order to provide Text-books for School and Examination pur- 
poses, the Cambridge University Press has arranged to publish the 
several books of the Bible in separate portions at a moderate price, 
with introductions and explanatory notes. 

The Very Reverend J. J. S. Perowne, D.D., Dean of Peter- 
borough, has undertaken the general editorial supervision of the work, 
and will be assisted by a staff of eminent coadjutors. Some of the 
books have already been undertaken by the following gentlemen : 

Rev. A. Carr, M.A., Assistant Master at WeUington College. 
Rev. T. K. Cheyne, Fellow of Balliol College^ Oxford, 
Rev. S. Cox, Nottingham, 

Rev. A. B. Davidson, D.D., Professor of Hebrew^ Edinburgh, 
Rev. F. W. Farrar, D.D., Canon of Westminster, 
Rev. A. E. Humphreys, M.A., Fellow of Trinity College^ Cambridge, 
Rev. A. F. KiRKPATRiCK, M.A., Fellow of Trinity College, 
Rev. J. J. Lias, M. A., late Professor at St David's College^ Lampeter, 
Rev. J. R. LuMBY, D.D., Norrisian Professor of Divinity, 
Rev. G. F. Maclear, D.D., Warden of St Augustine's Coll,^ Canterbury. 
Rev. H. C. G. MouLE, M.A., Fellow of Trinity College, 
Rev. W. F. MouLTON, D.D., Head Master of the Leys School^ Cambridge, 
Rev. E. H. Perowne, D.D., Master of Corpus Christi College^ Cam- 
bridge ^ Examining Chaplain to the Bishop of St Asaph, 
The Ven. T. T. Perowne, M.A., Archdeacon of Norwich, 
Rev. A. PlummeR, M.A., Master of University College^ Durham, 
Rev. E. H. Plumptre, D.D., Professor of Biblical Exegesis^ King's 

College^ London, 
Rev. W. Sanday, M.A., Principal of Bishop Hatfield Hall ^ Durham, 
Rev. W. SiMCOX, M.A., Rector of Weyhill, Hants. 
Rev. Robertson Smith, M.A., Professor of Hebrew, Aberdeen, 
Rev. A. W. Streane, M.A., Fellow of Corpus Christi Coll., Cambridge. 
The Ven. H. W. Watkins, M.A., Archdeacon of Northumberland, 
Rev. G. H. Whitaker, M.A., Fellow of St John's College, Cambridge, 
Rev. C. Wordsworth, M.A., Rector of Glaston, Rutland, 
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THE CAMBBIDaE BIBLE FOB ^(SROOIA.— Continued. 

Now Beady. Clptli, Extra Fcap. 8vo. 

THE BOOK OF JOSHUA. Edited by Rev. G. F. 
Maclear, D.D. With i Maps. w. 6d, 

THE BOOK OF JONAH. By Archdn. Perowne. is. 6d. 

THE GOSPEL ACCORDING TO ST MATTHEW. 

Edited by the Rev. A. Carr, M.A. With a Maps. is. 6d. 

THE GOSPEL ACCORDING TO ST MARK. Edited 

by the Rev. G. F. Maclear, D.D. (with i Maps), is. 6d. 

THE GOSPEL ACCORDING TO ST LUKE. By 

the Rev. F. W. Farrar, D.D. (With 4 Maps.) 4s. 6d. 

THE ACTS OF THE APOSTLES. By the Rev. 

Professor Lumby, D.D. Part I. Chaps. I— XIV. With a Maps. 
2s. 6d. 

Part II. Preparing. 

THE EPISTLE TO THE ROMANS. By the Rev. 
H. C. G. MouLE, M.A. 3J. 6d. 

THE FIRST EPISTLE TO THE CORINTHIANS. 

By the Rev. Professor Lias, M.A. With a Map and Plan. aj. 

THE SECOND EPISTLE TO THE CORINTHIANS. 

By the Rev. Professor Lias, M.A. is. 

THE GENERAL EPISTLE OF ST JAMES. By the . 

Rev. Professor Plumptre, D.D. is. 6d. 

THE EPISTLES OF ST PETER AND ST JUDK 
By the Rev. Professor Plumptre, D.D. is. 6d. 
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THE GAMBBIDGE BIBLE FOB SGH00LS.-(O»/i»f^^.) 

Preparing. 

THE FIRST BOOK OF SAMUEL. By the Rev. 

A. F. KiRKPATRiCK, M.A. [Immediately. 

THE BOOK OF JEREMIAH. By the Rev. A. W. 

Streane, M.A. [Nearly ready. 

THE BOOKS OF HAGGAI AND ZECHARIAH. By 

Archdeacon Perowne. 

THE BOOK OF ECCLESIASTES. By the Rev. 

Professor Plumptre. 

THE GOSPEL ACCORDING TO ST JOHN. By 
the Rev. W. Sanday and the Rev. A. Plummer, M.A. 

[Nearly ready. 



In Preparation. 
THE CAMBRIDGE GREEK TESTAMENT, 

FOR SCHOOLS AND COLLEGES, 

with a Revised Text, based on the most recent critical authorities, and 
English Notes, prepared under the direction of the General Editor, 

The Very Reverend J. J. S. PEROWNE, D.D., 

DEAN OF PETERBOROUGH. 

THE GOSPEL ACCORDING TO ST MATTHEW. By the 

Rev. A. Carr, M.A. [In the Press. 

The books will be published separately, as in the "Cambridge Bible 

for Schools." 
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24 PUBLICATIONS OF 



THE PITT PRESS SERIES. 



I. GREEK. 

THE ANABASIS OF XENOPHON, Book VI. With 

a Map and English Notes by Alfred Pretor, M.A., Fellow of 
St Catliarine's Collide, Cambridge ; Editor of Persius and Cicero euL Atticum 
Book I. Price is, td. 

*' In Mr Pretor's edidoo of the Anabasis the text of Kuhner has been followed in die main, 
while the exhaustive and admirable notes of the great German editor have been largely utilisnl. 
These notes deal with the minutest as well as the most important difficulties in construction, and 
all questions of history, antiquity, and geography are briefly but very effectually eluddated." — The 
Exafniner. 

BOOKS I. III. IV. & V. By the same Editor. 2J. each. 
BOOK II. By the same Editor. Price 2s. 6d, 

"Mr Pretor's 'Anabasis of Xenophon, Book IV.' displays a union of accurate Cambridge 
scholarship, with experience of what is required by learners gained in examining middle-class 
schoob. The text is laree and clearly printed, and the notes explain all difficulties. . . . Mr 
Pretor's notes seem to be all that could be wished as regards grammar, geography, and other 
matters." — The Academy. 

"Another Greek text, designed it would seem for students preparing for the local examinations, 
is 'Xenophon's Anabasis,' Book II., with Elnglish Notes, by Alfred Pretor, M.A. The editor has 
exercised his usual discrimination in utilising the text and notes of Kuhner, with the occasional 
assistance of the best hints of Schneider, Vollbrecht and Macmichael on critical mattei^ and of 
Mr R. W. Taylor on points of history and geography. . . When Mr Pretor commits himself to 

" Had we to introduce a young Greek scholar to Xenophon, we should esteem ourselves for- 
tunate in having Pretor's text-book as our chart and guide. — Contemporary Review. 

AGESILAUS OF XENOPHON. The Text revised 

with Critical and Explanatory Notes, Introduction, Analysis, and Indices. 
By H. Hailstone, M. A., late Scholar of Peterhouse, Cambridge, Editor of 

Xenophon's Hellenics, etc. Cloth, is, 6d. 

ARISTOPHANES— RANAE. With English Notes and 

Introduction by W. C. Green, M.A., Assistant Master at Rugby School. 
Cloth. 3^. 6d, 

ARISTOPHANES— AVES. By the same Editor. New 

Edition* Cloth, y. 6d. 

*'The notes to both plays are excellent. Much has been done in these two volumes to render 
the study of Aristophanes a real treat to a boy instead of a drudgery, by helping him to under^ 
stand the fun and to express it in his mother tongue." — The Examiner. 

EURIPIDES. HERCULES FURENS. With Intro- 
ductions, Notes and Analysis. By J. T. Hutchinson, M.A., Christ's Collie, 
and A. Gray, M.A., Fellow of Jesus College. Cloth, is, 

"Messrs Hutchinson and Gray have produced a careful and useful edition." — Saturday 
Review. 
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LUCIANI SOMNIUM CHARON PISCATOR ET DE 

LUCTU, with English Notes by W. E. Heitland, M.A., FeUow of 
St John's College, Cambridge. New Edition, with Appendix. 3J. 6</. 



II. LATIN. 

M. T. CICERONIS DE AMICITIA. Edited by J. S. 

Reid, M.L., Fellow of Gronville and Caius College, Cambridge. Price 3J. 

"Mr Reid has decidedly attained his aim, namely, 'a thorough examination of the Latinity 

of the dialogue. ' The revision of the text is most valuable, and comprehends sundry 

acute corrections. . . . This volume, like Mr Reid's other editions, is a solid gain to tjie scholar- 
ship of the country." — Athefueutn. 

**A more distinct gain to scholarship is Mr Reid's able and thorough edition of the De 
AfHtcitid of Cicero, a work of which, whether we regard the exhaustive introduction or the 
instructive and most suggestive commentary, it would be difficult to speak too highly. . . . When 
we come to the commentary, we are only amazed by its fulness in proportion to its bulk. 
Nothing b overlooked which can tend to enlarge the learner's general knowledge of Ciceronian 
Latin or to elucidate the text."— Saturday Review. 

M. T. CICERONIS CATO MAJOR DE SENECTUTE. 

Edited by J. S. Reid, M.L. Price 3J. 6d. 

" The notes are excellent and scholarlike, adapted for the upper forms of public schools, and 
likely to be useful even to more advanced students." — Guardian. 

M. T. CICERONIS ORATIO PRO ARCHIA POETA. 

Edited by J. S. Reid, M.L. Price is, 6d, 

** It is an admirable specimen of careful editing. ^ An Introduction tells us everything we could 
wish to know about Archias, about Cicero's connexion with him, about the merits of the trial, and 
the genuineness of the speech. The text is well and carefully printed. The notes are clear and 
scholar-like. . . . No boy can master this little volume without feeling that he has advanced a long 
step in scholarship." — Tfu Academy. 

M. T. CICERONIS PRO L. CORNELIO BALBO ORA- 
TIO. Edited by J.S. Reid, M.L. Fellow of Caius College, Cambridge. 
Pric£ IS. 6d, 



** We are bound to recognize the pains devoted in the annotation of these two orations to the 
minute and thorough study of their Latinity, both in the ordinary notes and in ^e textual 
appendices." — Saturday Review. 

QUINTUS CURTIUS. A Portion of the History. 

(Alexander in India.) By W. E. Heitland, M. A., Fellow and Lecturer 
of St John's College, Cambridge, and T. E. Raven, B.A., Assistant Master 
in Sherborne School. Price y. 6d, 

"Equally commendable as a genuine addition to the existing stock of school-books is 
Alexander in India, a compilation from the eighth and ninth books of Q. Curtius, edited for 
the Pitt Press by l^essrs Heitland and Raven. . . . The work of Curtius has merits of its 

own, which, in formdf generations, made it a favourite with English scholars, and which still 
make it a popular text-book in Continental schools. ..... The reputation of Mr tieitland is a 

sufficient guarantee for the scholarship of the notes, which are ample without being excessive, 
and the book is well furnished with all that is needful in the nature of maps, indexes, and ap- 
pendices." —Academy. 
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P. OVIDII NASONIS FASTORUM Liber VL With 

a Plan of Rome and Notes by A. Sidgwick, M.A. Tutor of Corpus Christi 
College, Oxford. Price is. 6d, 

" Mr Sidgwick's editing of the Sixth Book of Ovid's Fasti furnishes a careful and serviceable 
volume for average students. It eschews 'construes' which supersede the use of the dictionary, 
but gives full explanation of grammatical usages and historical and mythical allusions, besides 
illustrating peculiarities of style, true and false derivations, and the more remarkable variations of 
the text." — Saturday Review. 

" It is eminently good and useful. . . . The Introduction is singularly clear on the astronomy of 
Ovid, which is properly shown to be ignorant and confused ; there is an excellent little map of 
Rome, giving just the places mentioned in the text and no more ; xh.t notes are evidendy written 
by a practical schoolmaster." — The Academy. 

GAI lULI CAESARIS DE BELLO GALLICO COM- 
MENT. I. II. With English Notes and Map by A. G. Peskett, M.A., 
Fellow of Magdalene College, Cambridge, Editor of Caesar De Bello Gallic©, 
VII. Price 2S. 

GAI lULI CAESARIS DE BELLO GALLICO COM- 
MENT arius SEPTIMUS. With two Plans and English Notes by A. G. 
Peskett, M.A. Fellow of Magdalene College, Cambridge. Price is, 

" In an unusually succinct introduction he gives all the preliminary and collateral information 
that is likely to be useful to a young student ; and, wherever we. have examined his notes, we 
have found them eminently practical and satisfying. . . The book may well be recommended for 
careful study in school or college." — Saturday Review. 

"The nctes are scholarly, short, and ft real help to the most elementary beginners in Latin 
prose." — The Examiner. 

BOOKS IV. AND V. by the same Editor. Price 2s. 
BEDA'S ECCLESIASTICAL HISTORY, BOOKS 

III., IV., the Text from the very ancient MS. in the Cambridge University 
Library, collated with six other MSS. Edited, with a life from the German of 
Ebert, and with Notes, &c. by J. E. B. Mayor, M.A., Professor of Latin, 
and J. R. Lumby, D.D., Norrisian Professor of Divinity. Price p. 6d, 

" To young students of English History the illustrative notes will be of great service, while 
the study of the texts will be a good introdnction to Mediaeval Latin." — The Nonconformist. 

"In Bede*s works Englishmen can go back to origines of their history, unequalled for 
form and matter by any modem European nation. Prof. Mayor has done good service in ren- 
dering a part of Bede's greatest work accessible to those who can read Latin with ease. He 
has adorned this edition of the third and fourth books of the '* Ecclesiastical History" with that 
amazing erudition for which he is unrivalled among Englishmen and rarely equalled by Germans. 
And however in*eresting and valuable the text may be, we can certainly apply to his notes 
the expression, La sauce vaut mieux que le poisson. Thejrare literally crammed with interest- 
ing information about early English life. For though ecclesiastical in name, Bede's history treats 
of all parts of the national life, since the Church had points of contact with all." — Examiner. 

P. VERGILI MARONIS AENEIDOS Liber VII. Edited 

with Notes by A. Sidgwick, M.A. Tutor of Corpus Christi College, 
Oxford. Cloth, is. 6d. 
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BOOKS VI., VIII., X., XI., XII. by the same Editor. 

i.r. $d. each. 

" Mr Arthur Sidgwick's ' Verjnl» Aeneid, Book XII.' is worthy of his reputation, and is dis- 
tinguished by the same acuteness and accuracy of knowledge, appreciation of a boy's difficulties 
and ingenuity and resource in meeting them, which we have on other occasions had reason to 
praise in these pages." — The Academy, 

** As masterly in its clearly divided preface and appendices as in the sound and independent 
character of its annotations. . . . There is a great deal more in the notes than mere compilation 
and suggestion. . . . No difficulty is left unnoticed or unhandled." — Saturday Review. 

BOOKS VIL VIII. in one volume Price ^s. 
BOOKS X., XL, XII. in one volume. Price 3^. 6d. 

M. T. CICERONIS ORATIO PRO L. MURENA, with 

English Introduction and Notes. By W. E. Heitland, M.A., Fellow 
and Classical Lecturer of St John's College, Cambridge. Second Edition, 
carefully revised. Small 8vo. Price y, 

"Those students are to be deemed fortunate who have to read Cicero's lively and brilliant 
oration for L. Murena with Mr Heitland's handy edition, which may be pronounced 'four-square' 
in point of equipment, and which has, not Without good reason, attained the honours of a 
second z<y\.txon.'*-Saturday Review. 

M. T. CICERONIS IN Q. CAECILIUM DIVINATIO 

ET IN C. VERREM ACTIO PRIMA. With Introduction and Notes 
by W. E. Heitland, M.A., and Herbert Cowie, M.A., Fellows of 
St John's College, Cambridge. Cloth, extra fcp. Svo. Price 3J. 

M. T. CICERONIS IN GAIUM VERREM ACTIO 

PRIMA. With Introduction and Notes. By H. CowiE, M.A., Fellow 
of St John's College, Cambridge. Price is. 6d. 

M. T. CICERONIS ORATIO PRO T. A. MILONE, 

with a Translation of Asconius' Introduction, Marginal Analysis and 
English Notes. Edited by the Rev. John Smyth Purton, B.D., late 
President and Tutor of St Catharine's College. Cloth, small crown Svo. 
Price 2J. 6d, 
"The editorial work is excellently done." — The Academy. 

M. ANNAEI LUCANI PHARSALIAE LIBER 

PRIMUS, edited with English Introduction and Notes by W. E. Heitland, 
M.A. and C. E. Haskins, M.A., Fellows and Lecturers of St John's Col- 
lege, Cambridge. Price is. 6d. 

**A careful and scholarlike production." — Times. 

" In nice parallels of Lucan from Latin poets and from Shakspeare, Mr Haskins and Mr 
Heitland deserve -prsdst.**— Saturday Review, 
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III. FRENCH. 

HISTOIRE DU SIECLE DE LOUIS XIV. PAR 

VOLTAIRE. Chaps. I.— XIII. Edited with Notes Philological and His- 
torical, Biographical and Geographical Indices, etc. by Gustave Masson, 

B. A. Univ. Gallic, Officier d'Academie, Assistant Master of Harrow School, 
and G. W. Prothero, M.A., Fellow and Tutor of King's College, Cam- 
bridge. IS, 6d, 

"Messrs Masson 'and Prothero have, to judge from the first part of their work, performed 
with much discretion and care the task of editing Voltaire's 6'ft^c^ de Louis XI V ior the *Pitt 
Press Series.' Besides the usual kind of notes, the editors have in this case, influenced by Vol- 
taire's 'summary way of treating much of the history,' given a i^ood deal of historical informa- 
tion, in which they have, we think, done well. At the beginning of the book will be found 
excellent and succinct accounts of the constitution of the French army and Parliament at the 
period treated oi." -Saturday Review. 

HISTOIRE DU SIECLE DE LOUIS XIV. PAR 

VOLTAIRE. Chaps. XIV.— XXIV. With Three Maps of the Period, 
Notes Philological and Historical, Biographical and Geographical Indices, 
by G. Masson, B.A. Univ. Gallic, Assistant Master of Harrow School, and 
G. W. Prothero, M.A., Fellow and Tutor of King's CoU^e, Cambridge. 
Price 25. 6d. 

LE VERRE D'EAU. A Comedy, by Scribe. With a 

Biographical Memoir, and Grammatical, Literary and Historical Notes. By 

C. CoLBECK, M.A., late Fellow of Trinity College, Cambridge; Assistant 
Master at Harrow School. Price is, 

"It may be national prejudice, but we consider this edition far superior to any of the series 
which hitherto have been edited exclusively by foreigners. Mr Colbeck seems better to under- 
stand the wants and difficulties of an English boy. The etymological notes especially are admi- 
rable. . . . The historical notes and introduction are a piece of thorough honest work.'* — Journal 
of Education, 

M. DARU, par M. C. A. Sainte-Beuve, (Causeries du 

Lundi, Vol. IX.). With Biographical Sketch of the Author, and Notes 
Philological and Historical. By Gustave Masson. is* 

LA SUITE DU MENTEUR. A Comedy in Five Acts, 

by P. CORNEILLE. Edited with Fontenelle's Memoir of the Author, Voltaire's 
Critical Remarks, and Notes Philological and Historical. By Gustavs 
Masson. Price is, 

LA JEUNE SIBfeRIENNE. LE LEPREUX DE LA 

CITfi D'AOSTE. Tales by Count Xavier de Maistre. With Bio- 
graphical Notice, Critical Appreciations, and Notes. By Gustave Masson. 
Price IS, 
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LE DIRECTOIRE. (Considerations sur la Revolution 

Fran^ise. Troisi^me et quatri^me parties.) Par Madame la Baron ne de 
Stael-Holstein. "With a Critical Notice of th^ Author, a Chronological 
Table, and Notes Historical and Philological. By G. Masson. Price is, 

** Prussia under Frederick the Great, and France under the Directory, bring^ us face to face 
respectively with periods of history which it b right should be known thoroughly, and which 
are well treated in the Pitt Press volumes. The latter in particular, an extract from the 
world-known work of Madame de Sta£l on the French Revolution, is beyond all praise for 
the excellence both of its style and of its matt6r.**— Times, 

DIX ANNEES D'EXIL. Livre II. Chapitres 1—8. 

Par Madame la Baronne De Stael-Holstein. With a Biographical 
Sketch of the Author, a Selection of Poetical Fragments by Madame de 
StaePs Contemporaries, and Notes Historical and PhilologicaL By Gustav-e 
Masson. Price is, 

" The choice made by M. Masson of the second book of the Metnoirt of Madame de Stael 
appears specially felicitous. . . . This is likely to be one of the most favoured of M. Masson 's 
editions, and deservedly sc^.'^—Academy. 



FR^lDf GONDE ET BRUNEHAUT. A Trj^edy in Five 

Acts, by N. Lemercier. Edited with Notes, Genealogical and Chrono- 
logical Tables, a Critical Introduction, and a Biographical Notice. By 
* GusTAVE Masson. Price is. 



LE VIEUX CELIBATAIRE. A Comedy, by Collin 

D'Harleville. With a Biographical Memoir, and Grammatical, Literary 
and Historical Notes. By the same Editor. Price 2s, 

** M. Masson is doing good work in introducing learners to some of the less-known French 
play- writers. The arguments are admirably clear, and the notes are not too abtmdant." — 
Acadefpty. 



LA METROMANIE, A Comedy, by PiRON, with a Bio- 
graphical Memoir, and Grammatical, Literary and Historical Notes. By the 
same Editor. Price is. 



LASCARIS, ou LES GRECS DU XV=. SIECLE, 

Nouvelle Historique, par A. F. Villemain, with a Biographical Sketch of 
the Author, a Selection of Poems on Greece, and Notes Historical and 
PhilologicaL By the same Editor. Price is. 
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IV. GERMAN. 

HAUFF. DAS WIRTHSHAUS IM SPESSART. Edited 

by A. SCHLOTTMANN, Ph.D., Assistant Master at Uppingham School. 
I^ce y. 6d. 

** It is admirably edited, and we note with pleasure that Dr Schlottmann in his explanation 
always brings but the kinship of the EngUsh and German languages by reference to earlier or 
modem English and German forms as the case may be. The notes are valuable, and tdl the 
student exactly what he will want to know, a merit by no means common.'* — Examiner. 

"As the work abounds in the idiomatic expressions and phrases that are characteristic of 
modem German, there are few books that can be read with greater advantage by the English 
student who desires to acquire a thorough knowledge of conversational German. The note^ 
without being cumbersome, leave no real difficulty unexplained." — School GuardiaH, 

DER OBERHOF. A Tale of Westphalian Life, by Karl 

Im MERMAN N. With a Life of Immermann and EngUsh Notes, by Wilhelm 
Wagner, Ph.D., late Professor at the Johanneum, Hamburg. Price y, 

A BOOK OF GERMAN DACTYLIC POETRY. Ar- 
ranged and Annotated by Wilhelm Wagner, Ph.D. Professor at the 
Johanneum, Hamburg. Pruc 35. 

2)et ctjie itreujjug (THE FIRST CRUSADE), by Fried- 

RICH VON Raumer. Condensed from the Author's 'History of the Hohen- 
staufen*, with a life of Raumer, two Plans and English Notes. By 
Wilhelm Wagner, Ph.D. Price tj. 

** Certainly no more interesting book could be made the subject of examinations. The stray 
of the First Crusade has an undying interest. The notes are, on the whole, good." — Educational 
Times. 

A BOOK OF BALLADS ON GERMAN HISTORY. 

Arranged and Annotated by Wilhelm Wagner, Ph.D. Price 2s. 

'* It carries the reader rapidly through some of the most important incidents connected with 
the German race and name, from the invasion of Italy by the Visigoths under their King Alaric, 
down to the Franco-German War and the installation of the present Emperor. The notes supply 
very well the connecting links between the successive periods, and exhibit in its various phases of 
growth and progress, or the reverse, the vast unwieldy mass which constitutes modem Germany." 
— Times. 

DER STAAT FRIEDRICHS DES GROSSEN. By G. 

Freytag. With Notes. By Wilhelm Wagner, Ph.D., Professor at the 
Johanneum ) Hamburg. Price 2s, I 

*' Prussia under Frederick the Great, and France under the Directory, bring us face to face 
respectively with periods of history which it is right should be known thoroug^l^ and which 
are well treated in the Pitt Press volumes.*' — Times. 

*' Freytag's historical sketches and eways are too well known in England tolJeed any com- 
mendation, and the present essay is one of his best. Herr Wagner has made goodie of Carlyle's 
great work in illustration of his author." — Journal 0/ Education. 

@octf)e'^ ffnabcnja^re. (1749—1759.) GOETHE'SJ BOY- 
HOOD : being the First Three Books, of his Autobiography. -/Arranged 
and Annotated by Wilhelm Wagner^ Ph. D. Price 2j. ' 
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GOETHE'S HERMANN AND DOROTHEA. With 

an Introduction and Notes. By the same Editor. Price y. 
"The notes are among the best that we know, with the reservation Uiat they are often too 
abundant. *' — A cademy, 

2)a6 3a^r 1813 (The Year 181 3), by F. Kohlrausch. 

With English Notes. By the same Editor. Price is. 



V. ENGLISH. 

LOCKE ON EDUCATION. With Introduction and Notes 

by the Rev. R. H. Quick, M.A. Price is. 6d. 

" Mr Quick has made the study of educational matters and the lives of educational reformers 
a speciality. He has given us an edition of Locke which leaves little to be desired. In addition 
to an introduction, biographical and critical, and numerous notes, there are two appendices 
containing Locke's scheme of working schools, and Locke's other writings on education. The 
passages in Locke bearing upon the physical training of children are annotated in harmony with 
modern science by Dr J. F. Payne. The book forms one of the Pitt Press Series, and its general 
get up is worthy of the University Press.'* — The Schoolmaster. 

THE TWO NOBLE KINSMEN, edited with Intro- 

duction and Notes by the Rev. Professor Skeat, M.A., formerly Fellow 
of Christ's College, Cambridge. Price 3J. 6d. 

"This edition of a play that is well worth study, for more reasons than one, by so careful a 
scholar as Mr Skeat, deserves a hearty welcome." — Atkenttum. 

"Mr Skeat is a conscientious editor, and has left no difficulty unexplained." — Times. 

BACON^S HISTORY OF THE REIGN OF KING 

HENRY VIT. With Notes by the Rev. J. Rawson Lumby, D.D., 
Norrisian Professor of Divinity ; Fellow of St Catharine's College. 3J. 

SIR THOMAS MORE'S UTOPIA. With Notes by the 

Rev. J. Rawson Lumby, D.D., Norrisian Professor of Divinity; Fellow 
of St Catharine's College, Cambridge. Price y. 6d, 

** To enthusiasts in history matters, who are not content with mere facts, but like to pursue 
their investigations behind the scenes, as it were, Professor Rawson Lumby has in the work now 
before us produced a most acceptable contribution to the now constantly increasing store of 
illustrative reading." — The Cambridge Review. 

"To Dr Lumby we must give praise unqualified and unstinted. He has done his work 

admirably Every student of nistory, every politician, every social reformer, every one 

interested in literary curiosities, every lover of £nglish should buy and carefully read Dr 
Lumby's edition of the ' Utopia.' We are afraid to say more lest we should be thought ex- 
travagant, and our recommendation accordingly lose part of its force.'* — The Teacher. 

SIR THOMAS MORELS LIFE OF RICHARD III. 

With Notes, &c., by Professor Lumby. {Nearly ready, 

LECTURES ON EDUCATION, Delivered in the Uni- 
versity of Cambridge in the Lent Term, 1880. By J. G. Fitch. 

\Nearly ready, 

[Other Volumes are in preparation^ 
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Winihtrnitv of (STambnTise. 

LOCAL EXAMINAa^ONS. 

Examination Papers, for various years, with the Regulations for the 
Examination Demy Odlavo. is, each, or by Post, 2j. id. 
The Regulations for the Examination in 1880 are now ready. 

Glass Lists, for various years, td, each, by Post ^d, After 1877, Boys 
ij., Girls (id. 

Annual Reports of the Syndicate, with Supplementary Tables showing 
the success and failure of the Candidates, is, each, by Post is, id, 

mOHEB LOCAL EXAMINATIONS. 

Examination Papers for 1880, to which are added the Regulations for 
1 88 1. Demy Odlavo. is, each, by Post is, id. 

Reports of the Syndicate. Demy 06lavo. u., by Post \s, id, 

TEACHERS' TBAINING SYNDICATE. 

Examination Papers for 1880, to which are added the Regulations for 
1881. Demy Odlavo. 6//., by Post Td, 

CASBSIDGE UNIVEBSITT BEPOBTES. 

Published by Authority, 

Containing all the Official Notices of the University, Reports of 
Discussions in the Schools, and Proceedings of the Cambridge Philo- 
sophical, Antiquarian, and Philological Societies, yi, weekly. 

CAMBBIDGE UNIVEBSITT EXAMINATION PAPERS. 

These Papers are published in occasional numbers every Term, and in 

volumes for the Academical year. 

Vol. VIII. Parts 87 to 104. Papers for the Year 1478 — 9, \is. cloth. 
Vol. IX. „ 105 to 119. „ „ 1879 — So, lis, cloth. 



Oxford and Cambridge Schools Examinations. 

1. PAPERS SET IN THE EXAMINATION FOR CER- 

tificates, July, 1879. Rrtce js. 6d, 

2. LIST OF CANDIDATES WHO OBTAINED CERTI- 

ficates at the Examinations held in December, 1879, and in June and July, 
1880; and Supplementary Tables. Price 6d, 

3. REGULATIONS OF THE OXFORD AND CAMBRIDGE 

Schools Examination Board for the year 1881. Price 6d, 

4. REPORT OF THE OXFORD AND CAMBRIDGE 

Schools Examination Board for the year ending Oct. 31, 1879. Price is. 
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